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COLLECTION RULES POSTED BANK LOBBY NOT BINDING 
DEPOSITORS 


When bank adopts rule limiting its liability its depositors 
the matter making collections, the rule not binding any 
depositor unless shown that was brought his knowledge 
under such that his assent the rule might implied. 

recent decision the Supreme Court Iowa, Virtue Dan- 
bury State Bank, 218 Rep. 58, was held that the posting 
the lobby bank printed set rules limiting the bank’s lia- 
bility the matter making collections was not sufficient charge 
depositor with notice the rule and make binding him with- 
out proof that the rule had actually been brought the depositor’s 
attention. The showed that the plaintiff deposited the defend- 
ant bank drawn another bank. Upon the clearing between 
the two banks there was balance favor the defendant bank, for 
the amount which the defendant received the other bank’s 
draft. This draft remained uncollected because the failure the 
bank which issued it. The defendant charged back the 
account the amount which claimed was proportionate amount 
the draft received account the check. This action was brought 
the plaintiff the amount charged back. 

The rules which the bank had posted its lobby and which con- 
stituted its defense this action, read, far material, follows: 


receiving checks, drafts, other items for for 
this bank acts only its customers’ agent. All items are re- 
ceived Owner’s risk, and, credited, shall conditionally 
subject payment, and may charged back any time until the 
proofs thereof, money, have been actually received this bank. 

This bank may accept for the account its depositors 
tomers, payment any item, the check draft the bank 
which the items are drawn, any draft, check 
cepted this paragraph provided, dishonored, the dishonored 
the original item. 


The following paragraphs are quoted from the court’s opinion: 
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holder defendant, did not see and knew nothing about the rule 
until after the commencement this action. Defendant cites 
ber cases holding, substance, that the depositor bound the 
rules and regulations the bank contained the passbook 
him. Such cases are not point. There claim here that the 
rule relied defendant was contained any passbook 
ment which came into the possession the knowledge (unless 
the posting) the plaintiff. Plaintiff was stranger defendant’s 
rules and regulations, and the absence express agreement 
thereto would not bound thereby, unless they came his knowledge 
under such that his assent them might 
Dempster Mfg. Co. Downs, 126 80, 101 735, 106 Am. 
St. Rep. 340, Ann. Cas. 187; Wells Black, 117 Cal. 298, 
1090, 619, Am. St. Rep. 162; Thomp. Corp. (2d Ed.) 
1056; Cook Corp. (6th Ed.) 725. Defendant seems contend 
also that had the right charge back the check without regard 
its rule, although says argument: 

entire position assumed appellant and its claim herein 
that the appellee, being depositor the bank, was bound 
the rule. 

observed that the check was not only 
but was not redelivered plaintiff, and, will presently appear, the 
defendant had disabled itself from returning it. 

the absence special authority, the defendant could not re- 
ceive payment the check the drawee’s draft. Andrew Farm- 
ers’ State Bank, 203 Iowa, 1014, 212 124; Leach Battle 
Creek Savings Bank, 202 Iowa, 875, 211 527; 614. 
Whether the condition the drawee bank and the 
stances were such afford defendant good reason for receiving the 
draft conditional payment does not appear. See Tropena Keokuk 
National Bank, 203 Iowa, 701, 213 398; 604. 

The defendant made presentment this and other checks the 
drawee bank and received payment them drawn itself 
well the draft. The check which defendant received 
tiff was defendant surrendered the drawee bank and the 
drawee bank marked ‘paid’ and surrendered the drawer. While 
the check and the indorsements are not set out the abstract, the 
check the drawer was undoubtedly paid. Whether not de- 
fendant became absolute owner the check, defendant clearly re- 
linquished the rights itself and (so far could) the rights 
the plaintiff the instrument, and took place the check and 
the obligation the drawer represented thereby its own the 
drawer’s obligations represented the checks drawn the de- 
fendant and the draft. The rights the defendant were, therefore, 
the draft which received. surrendered the check and took the 
draft its own the defendant’s act, the plaintiff has lost 
his right the check. Defendant recognized this, for charged back 
plaintiff not the amount the check, but only proportionate 
share the draft. Defendant utilized the check part for the pay- 
ment its own debts depositors represented checks drawn 
itself. made the check its own. Manifestly, defendant cannot 
say that the check has not been paid, that not liable plain- 
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for the amount thereof. City Douglas Federal Reserve Bank, 
971 489, Ct. 554, Ed. 1051; Federal Reserve Bank 
1261; First National Bank Commercial Bank, 137 Wash. 335, 242 
356; Whitney Esson, Mass. 308, 96.Am. Dee. 


GIFT CERTIFICATE DEPOSIT 


Where the owner certificate deposit for $1,000 signs 
order directing the bank ‘‘turn the 1,000 dollars have your 
bank Miss Grate Steffen’’ and delivers the order the father 
the donee, such action operates transfer the donee the title 
the fund, even though the certificate indorsed ‘‘in case death 
pay this order This conclusion was reached the case 
Steffen Davis, 217 Rep. 221, recent decision the 
Supreme Court South Dakota. 

this appeared that Harry Davis was the owner 
deposit for $1,000 issued the Citizens’ State Bank 
Andover, the back this wrote and signed 
the following 


death pay this order brother, Nick Davis. 
myself, Harry Davis.’’ 


delivered the certificate his brother. Later Harry Davis 
became very ill and was taken sanitarium Minneapolis. 
While the train route Minneapolis wrote out and signed 
the following order directed the the bank: 


2-21-23. 
Earl Stone—Please turn the 1,000 dollars have your 
bank Miss Grace Steffen. 


Harry Davis delivered this paper John Steffen, the father 
Grace, and asked him give Grace. appeared that Harry 
and Grace were engaged married. Some time later Harry Davis 
died and Grace brought this action recover the amount the cer- 
The defendant was Nick Davis, the brother Harry Davis 
and also administrator his estate. was held, stated, that the 
plaintiff was entitled the fund. the indorsement the cer- 
the defendant constituted gift his favor was gift 
causa mortis (in contemplation death) which could revoked 
the donor, and the order which Harry Davis sub- 
signed and delivered the plaintiff’s father operated 
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revocation. also operated equitable assignment the fund 
the plaintiff and entitled her its possession. 

opinion written presiding Justice Campbell reads part 
follows: 


there was ever gift the brother Nick, was most 
gift causa mortis, and such revocable either expressly sub- 
sequent inconsistent disposition. 

Harry Davis deposited $1,000 the bank Andover, the 
relation debtor and creditor arose between himself and the bank, 
and the deposit issued him was merely written evi- 
dence the existence the debt and written memorandum the 
due date and the terms and conditions for payment. Such certificate 
had value. What Harry Davis had dispose gift, 
desired, was the debt due come due from the bank, 
chose action, the existence which the certificate was tes- 
timonial. debt subject gift, even written evidence thereof 
manual delivery, and the delivery thereof must constructive. 
frequent method constructive delivery the debt physical 
delivery the outstanding written evidence thereof, there any 
such, with some the whether such written evi- 
dence must also indorsed assigned. But there is, think, 
reason require some type dealing with the outstanding written 
evidence debt, sine qua non sufficient constructive de- 
livery the debt support gift thereof, the intent make the 
gift otherwise sufficiently apparent, and some other method 
constructive delivery, reasonable and sufficient under all the circum- 
stanees, adopted. Admittedly such ease the gift may possible 
subsequent defeat enjoyment because rights third 
persons through dealings with the outstanding written evidence the 
debt, particularly negotiable form, and some cases equity 
may conceivably require the donee the debt indemnify the debtor 
against possible injury reason the outstanding written evidence 
debt, even get for surrender, before will permitted 
the debt. But these considerations not seem 
affect the actual validity the gift. 

the instant case the donor did not retain dominion over the 
debt retaining the written evidence thereof. 
parted revocably with such written evidence, and not shown have 
had knowledge that was present possession his brother the 
time executed the writing directing the cashier the bank pay 
the debt appellant (Grace Steffen). written evidence the 
debt had ever existed, certainly writing the delivered 
him third person behalf the donee, directing the debtor 
pay the debt such donee sufficient form amount 
equitable assignment, would sufficient constructive delivery 
the debt support gift. not think prevented from being 
sufficient the mere fact that written evidence the debt was 
outstanding, and action was taken with regard thereto. Failure 
deal with the written evidence debt the time making gift, 
view the general custom dealing with the debt dealing with 
the written evidence thereof, probably material upon the question 
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the existence intent give, but any inference therefrom un- 
favorable the existence such intent open rebutted the 
facts the particular case, here the fact that donor did not have 
possession the written evidence and did not know was present, 
strengthened the facts they lend support 


NOTES DISCOUNTED NON-BANKING CORPORATION 
ARE VOID 


The laws New York prohibit non-banking corporations from em- 
ploying any part their capital for the purpose making discounts 
and provide that notes discounted any such company shall void. 

The statutes containing these provisions were recent 
decision the New York Supreme Court, Meserole Securities Co., 
Cosman, 226 Supp. 667. 

this case the plaintiff corporation brought suit two promis- 
sory notes which had discounted. appearing that the plaintiff 
was stock corporation, the court held that the notes were void under 
the statute referred and the complaint was dismissed. 
The court’s opinion reads follows: 


sues separately two promissory notes, made cor- 
poration not defendant, payable defendant Cosman, which before 
maturity were indorsed all the defendants for value and delivered 
the plaintiff. The several defendants rely upon various defenses 
applicable their respective situations, but they all join urging 
one defense, viz., that the notes were discounted plaintiff, non- 
banking corporation, that such discounting was illegal, and that plain- 
tiff thus barred. 

over century has been unlawful this state for non- 
banking corporation keep office for the discounting com- 
mercial paper. Laws 1818, 236. From time time restrictions 
upon non-banking corporations respect commercial paper were 
extended (see 712; Laws 1829, 94), until their present 
form they prohibit any corporation other than national bank 
Federal Reserve bank ‘employ any part its property, 
any way interested any fund which shall employed for the pur- 
for the payment any money the delivery any prop- 
erty, made given any such association, institution company, 
made given secure the payment any money loaned dis- 
counted any corporation its officers, contrary the provisions 
this section shall void.’ Banking Law, 140. 

non-banking corporation ‘shall (not) any implication 
construction deemed possess the power the busi- 
discounting bills, notes,’ ete. General Corporation Law, 22. 
Three more persons may become stock corporation for any busi- 
purpose purposes, except this state any business for 
Which corporation may formed under the banking laws. 


416 THE BANKING LAW JOURNAL 


Stock Corporation Law, Under the banking laws corporation 
may formed Banking Law, 106, subd. 

plaintiff was organized under the Stock Corporation Law. 
was stipulated that ‘‘is engaging, and that prior and subsequent 
and coincident with the transaction bar the plaintiff engaged, 
among other its transactions, numerous transactions the same 
nature and the same legal effect the transaction 
would seem follow: (1) That the plaintiff expressly forbidden 
the business discounting notes, and that also pro- 
hibited, under penalty rendering the note void, from discounting 
even single note. Banking Law, 140. Whether these restrictions, 
becoming more drastic, are designed insure the publie 
the supervision the banking department oved all corporations dis- 
commercial paper (see Chelton Trust Co. National Auto- 
matie Press Co., 216 App. Div. 380, 215 200), insure 
monopoly banks the discount business, unnecessary de- 
termine. Both results are The notes are void the 
hands the plaintiff, and the courts cannot entertain suit upon 
them. may possible that the plaintiff could have availed the 
action for money had and received, but that question not before me. 

conelusion have reached the illegality defense makes 
unnecessary consider any the other points argued. 

complaint dismissed upon the merits against all defend- 
ants, with exception 


DRAWER CHECK NOT DISCHARGED DELAY 
PRESENTMENT 


Where delay presenting check due the drawer’s act 
improperly naming the drawee bank the check, such delay will 
not discharge the drawer from liability, though the drawee bank fails 
before the check presented. This point was decided recent 
decision the Supreme Court Minnesota, Joerns Bros. Mfg. Co. 
Burns, 217 Rep. 506. 

this case appeared that the defendant drew check July 
9th the First National Bank Big Lake, Minn., and delivered 
the plaintiff payment for furniture. The check was forwarded 
the Federal Reserve Bank Minneapolis for this 
bank returned the check for the reason that the assets 
the First National Bank Big Lake had been taken over the 
Big Lake Farmers’ State Bank and the Federal Reserve Bank did 
not handle collections state banks. The check was later forwarded 
the Big Lake Farmers’ State Bank through another bank, coming 
the Big Lake bank’s hands the 18th. This bank retained the 
until the 23rd, when failed. Under these 
was held that the plaintiff could the check against the de- 
fendant drawer, the delay having been due the defendant’s fault. 
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the opinion the court, after reciting the facts, said: 


“From the foregoing plain that plaintiff exercised due dili- 
gence presenting the for payment. did the agents 
plaintiff, the banks whom intrusted for collection. Such delay 
reason transmitting the Federal Reserve Bank 
for collection was due defendant’s error drawing the check upon 
bank which longer existed, but which had been absorbed the 
Big Lake Farmers’ State Bank. There was negligence the part 
the Northwestern National Bank sending the Big Lake 
Farmers’ State Bank, for there was other bank Big Lake. The 
delay and default was that defendant’s agent, the custodian her 
funds, whose primary duty was owing her promptly pay the 
other decision than the one rendered could made upon 
the undisputed 


NATIONAL BANK NOT LIABLE AGREEMENT 
DEMNIFY CASHIER 


national bank cannot loan its credit guaranteeing the debts 
other corporations persons. Such contract the part 
national bank said ‘‘ultra beyond the powers 
the bank. There are, course, certain contracts guaranty which 
national bank may properly make such contract guaranty in- 
volved the transfer negotiable paper bank the ordinary 
course business. These statements, may added, apply gen- 
eral other banks well national banks. 

The validity national bank’s contract indemnify was brought 
into question recent decision the Supreme Court Utah, 
Greene Knox and Adams, 265 Rep. 928. 

this the plaintiffs brought action against the defendants, 
Knox and Adams sureties executor’s bond. The defendant, 
Adams, was the the Continental National Bank. filed 
cross complaint against the bank which alleged that was the 
custom the bank furnish executors’ bonds and other similar bonds 
upon the request its and have such bonds signed its 
officers agents sureties; that the object the bank doing this 
was retain the good will its customers; that one the duties 
required the bank him was sign bonds this kind 
surety; that signed the bond here involved pursuant the 
duties his and that the bank had agreed indemnify him 
against any loss which might sustain the bond. 

holding that the bank’s agreement was beyond its powers and, 
therefore, invalid, the court said: 
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the theory that the cause action attempted stated 
one arising out contract, the principal contention relates 
the validity the contract relied upon, viz., the alleged agreement 
the bank indemnify Adams from any loss sustained reason 
executing the bond. insisted behalf the bank that the 
transaction was not part of, nor incidental to, the banking business 
within the contemplation the National Banking Act, and that the 
alleged contract was therefore ultra vires and unenforceable. 
apparently was the main ground upon which the demurrer was sus- 
tained. Appellant (Adams), however, disputes this, and contends 
that the contract was not ultra vires, and that, even was, the 
defense not available the bank, for the reason that the contract 
was fully executed his part. needless consider the opinions 
other courts upon this subject, because the question not open 
one this state. Tracy Loan Trust Co. Merchants’ Bank, 
Utah, 196, 167 353, was held that bank’s written guaranty for 
the payment rent another was ultra vires and could not en- 
forced against the bank. The decision that case rests upon sound 
and necessary principles, and see reason for departing from it. 


BANK PRESIDENT AND STOCKHOLDER MAY PROTEST 
BANK’S PAPER 


number cases indorsers commercial paper have attempted 
liability the ground that the paper was protested before 
notary who was officer of, stockholder in, the bank which 
the paper was held. these cases has been decided that notary 
not disqualified from protesting paper held bank because 
the that owns stock the bank one its officers. 

The latest decision this kind one the Court Appeals 
the District Columbia, Roberts International Bank, Fed. Rep. 
(2d) 214. 

this the plaintiff, International Bank, sued the defendant, 
Roberts, indorser two promissory notes, the bank asserting that 
was the notes for value before maturity. The de- 
fendant contended that was not liable for the reason that ap- 
peared that the notary public, who acted protesting the notes, was 
stockholder the bank and its president. answering this con- 
tention and holding that the protest was valid, the court said: 


plaintiff error contends that the protest the notes was 
invalid, because the notary the time was stockholder the bank 
and its president. This not the rule the Federal courts. ‘But, 
the courts the United States, interest the litigation 
longer disqualifies witness; and this rule falls with its reasoning. 
notary who the bank may now legally protest 
its paper.’ Nelson First National Bank Killingley (C. A.) 


( 
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798, 801. See, also, Moreland Citizens’ Savings Bank, 
Ky. 211, 637; Patton Bank Lafayette, 124 Ga. 965, 
the 


While usually held that notary, who stockholder 
officer bank, may protest paper belonging the bank, has been 
bank cannot act notary taking the acknowledgment deed, 
mortgage other paper which the bank interested. the 
other hand, held most the cases which the question has 
arisen that notary who officer bank but not stockholder, 
may take the acknowledgment papers which the bank in- 
terested party. 


WHERE PRESENTMENT CHECK NOT REQUIRED 


Where the drawer check withdraws the deposit against which 
drawn prior the presentment the check, the holder need not 
present the bank for payment, nor need give notice dishonor 
the drawer order charge the drawer with liability. 

such cases presentment and notice are excused under sections 
and 186 the Negotiable Instruments Law, which provide 


Presentment for payment not required order charge 
the drawer where has right expect require that the drawee 
will pay the instrument. 

check must presented for payment within reason- 
able time after its issue the drawer will discharged from liability 
thereon the extent the loss caused the 


This conclusion was reached the case Gilman Bailey 
Carriage Co., 141 Atl. Rep. 321, recently decided the Supreme 
Judicial Court Maine. 

this the plaintiff, Gilman, was the holder seven checks 
drawn the name the defendant, Bailey Carriage Co., its 
treasurer and issued payment dividends due the payee. These 
checks were transferred the plaintiff for value the payee. Sub- 
the issuance the checks, the defendant company drew its 
balance down amount less than the amount the smallest check. 
holding that the plaintiff could recover the checks without show- 
ing that they had been presented for payment that notice dis- 
honor had been given the defendant company the court said: 
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and notice dishonor the checks, however, was 
not made, and the defendant seeks escape liability this ground, 
This defense cannot prevail. The record the corporation’s bank 
deposit shows that, subsequent the making these checks (the 
smallest which amounted $103.50), the defendant withdrew sub. 
stantially all its funds from the bank, reducing its balance Decem. 
ber 31, 1924, $25.73, which figure remained until after this 
suit was begun. bank not bound pay check presentation 
unless full funds. not obliged pay accept pay 
has partial funds only. Brown, Story, 502, Fed. Cas, 
No. 1985. the absence arrangement authorizing overdrafts 
the depositor has ground expect that this rule banking will 
violated. ‘reasonable expectation’ the part the defendant 
that any these checks would honored appears. Its withdrawal 
its funds, therefore, excuses the plaintiff’s failure 
ment and notice. Section 79, Uniform Negotiable Instruments 
Emery Hobson, Me. 33; Beauregard Knowlton, 156 Mass. 396, 
389; Usher Tucker Co., 217 Mass. 441, 105 360, 
1916F, 826; Industrial, ete., Savings Co. Weakley, 103 
458, So. 854, Am. St. Rep. 45; Culver, Adm’r Marks, 122 
Daniels, Negotiable Instrument, 1596, 1597. 

loss the defendant caused the delay presentment ap- 
pearing, the defendant not discharged thereby from its liability 
the Section 186, Uniform Negotiable Instruments (P. 


BANK LIABLE PAYING FORGED CHECK 


recent decision the Kansas City, Mo., Court Appeals, 
was held that the evidence was sufficient show that $1,500 check 
paid bank was forgery. The bank was accordingly held liable 
the depositor for the amount. The case Vanausdol Bank 
Odessa, Rep. (2d) 109. 

The action was originally brought Addison Vanausdol, de- 
positor, against the defendant bank. the case was decided, 
Vanausdol died and the action was revived the name the ad- 
ministrator his estate. The important facts involved the case 
are set forth the following paragraphs quoted from the court’s 
opinion: 

facts show that Addison Vanausdol was ninety-five years 
age the time his death and during the time that the facts con- 
troversy transpired was feeble. For more than thirty-five years 
had been depositor and customer defendant bank but his 
count had not been particularly active one; his checks averaged two 
three per month. the time the payment the $1,500 check 
question and for more than three years prior thereto his daily bal- 


ance averaged about $2,750. His deposits were sent the bank usually 
mail and most the checks drawn against his account reached 
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the defendant through the mail, having been cashed other banks. 
Nearly all the checks that drew upon his account the cash- 
ing the disputed check question were for amounts $56, the 
amounts over that sum being evidenced check May 17, 1918, 
the sum $500, one October 10, the same year, the sum 
$194, one November 1920, the sum $400, and one Febru- 
ary 1921, the sum $216. The $1,500 check controversy 
(Exhibit 802) was dated December 12, 1921, made payable Mrs. 
Josie Smith, cashed defendant June 14, 1921, and had upon 
the notation, ‘For care.’ 

many years deceased lived upon eighty-acre farm near 
Chapel Hill Lafayette County. had two sons and one daughter 
one son living another part the country and the other son and 
daughter, both married, living with their families near by. March, 
1918, Mrs. Josie Smith and her husband moved upon the farm 
deceased; they lived house separate from the one occupied 
until the year 1920. There was written lease Smith part 
the premises, executed 1918 and another one signed the deceased 
and Mrs. Smith the name her husband 1920. 1920 Mrs. 
Smith and her husband moved into the dwelling occupied the old 
gentleman, the latter retaining one room. Mrs. Smith boarded de- 
ceased and took care his room and waited upon him from the time 
she moved upon the place. About the first each month deceased 
gave Mrs. Smith check for $15. Beginning with check dated 
December 1919, these checks had written upon them ‘For board 
and care heretofore’ with the exception that the checks Decem- 
ber 1919, and January and February, 1920, had them ‘For board 
and care heretofore since March 1918.’ The checks given 
Mrs. Smith prior December 1919, had notation upon them. 

Smith testified that the $1,500 check question was given 
her for care and that the other $15 checks were for board. She, 
however, testified the effect that she accepted these latter checks 
with the notation upon them without giving any explanation for 
them. About the first September, 1921, deceased gave 
Mrs. Smith check (Exhibit 760) the sum $15, dated De- 
cember 1921, having the usual notation thereon, wit, ‘For board 
and care heretofore.’ claimed plaintiff that the $1,500 
check controversy, dated December 1921, and cashed defend- 
ant June 14, 1922, was never signed Vanausdol and part 
the same was written him but that was tracing the check 
dated December 1921. 

evidence shows that the $1,500 check was cashed Mrs. 
Smith her bank Bates City, which forwarded the check its 
correspondent bank St. Louis, which, turn, forwarded mail 
defendant bank and was cashed defendant June 14, 1922. 
addition the disputed check plaintiff introduced evidence 
sixty-eight checks containing the genuine signature deceased, which 
all checks drawn deceased upon defendant bank during 
the year 1921 and and the date the disputed check 
for $1,500. Plaintiff also offered evidence the testimony 
Shearman and Judge Ewing Cockrell, expert witnesses handwriting, 
who had made thorough examination before the trial the disputed 
document and the other checks introduced plaintiff, and gave 
their opinion that the signature upon the disputed check was not 
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written the same person who wrote the signature the other 
checks, assigning reasons for their opinion. 

offered evidence the testimony eleven bank of. 
ficials, some whom were familiar with the handwriting and signa. 
ture Addison Vanausdol and others who were not. These witnesses 
testified that the signature the disputed check was their opinion 
the signature deceased, and gave their opinion that the 
ture the disputed check and the other checks evidence were 
written one and the same person. 

put upon the stand Mrs. Josie Smith who testified 
that she and her husband lived upon the Vanausdol farm; that they 
had some children but these lived elsewhere. Over the objection 
plaintiff she testified that the consideration for the disputed check was 
given for deceased. She testified that was feeble health 
and was troubled with dysentery and constipation; that had use 
bucket when his bowels moved and that she had help him those 
times and assisted him the use syringe when was constipated; 
that she had wash him when not answer the nature 
time; that the nature her work was very unpleasant; that she 
was required put jugs hot water and heated bricks his feet 
when was bed and his meals him when was con- 
fined his bed; that paid her the $1,500 ‘for these extra things 
would for him outside boarding’ him. She testified that 
ceased was ‘feeble different times; never was very 
sick, did not have doctor.’ She further testified that Mr. Vanausdol’s 
daughter did most his washing but that she did the ‘worst part’ 
it; that the witness procured certain cancelled checks deceased from 
the waste box after left the farm October 1922, and preserved 
them she wanted compare the signatures with the one 
the disputed check; that was given her deceased but she did 
not see him write it; that she did not deposit the disputed check 
the bank Bates City where she did her banking business until 
June, 1922, she did not need the 


holding that these facts were sufficient justify verdict 
favor the plaintiff the court said: 


claimed that the verdict was against the weight the 
testimony show passion and prejudice the part the jury, 
but, taking all the themselves and together, relied 
upon the defendant, think there nothing the case but the 
mere weight the testimony, all which was for the jury and the 
trial court, and the jury with the approval that court having found 
against defendant’s contention, this court not authorized dis 
agree. Widman Investment Co. St. Joseph, supra; Sanders 
Building Loan Ass’n, 178 Mo. 674, 676, 833; Weber 
Strobel (Mo. Sup.) 194 272; section 


Banking Decisions 


this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


NOTE SIGNED PURSUANT SUNDAY 
CONTRACT 


Kelley William Ryan, Inc., Supreme Court New Jersey, 139 
Atl. Rep. 894 


note signed week day not void because the fact 
that signed compliance with agreement which was ex- 
ecuted Sunday and which could have been repudiated but 
was not. 


Suit John Kelley and another against William Ryan, Ine. 
Verdict for defendant plaintiffs’ rule show cause. New trial 
granted. 

Aug. Repetto and William Garrison, both City, 
and Robert Newark, for plaintiffs. 

Cole Cole, City, for defendant. 


PER CURIAM.—This case was argued considerable length 
able counsel, and several very interesting questions were presented, 
but, conclude that there should new trial for the reasons 
presently stated, find unnecessary deal with the other 
aspects the 

The suit was upon promissory note dated January 18, 1926, for 
$75,000, purporting have been signed the defendant, William 
Ryan, favor the plaintiffs. The note was voluminous 
its agreements and recitals, taking over page close print 
the state the case. was the result controversy between 
the parties and threats suit chancery, and accompanied 
agreement for the settlement such threatened suit. One 
the contested issues the case was whether the agreement marked 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1215, 
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Exhibit P-2, and dated January 16, 1926, which purported deal 
with all the outstanding questions between the parties, was signed 
Saturday, January 16th, whether the negotiations were protracted 
until after midnight, and the agreement was signed Sunday, the 
17th. The trial judge laid hold this question, and charged the 
jury that, the contract was signed Sunday, would void 
contract, and the plaintiffs could not recover under it, and that the 
note question was part that contract. The jury found verdict 
for the defendant, and, while there were other issues the case, par- 
ticularly that alleged fraud the part Kelley accepting com- 
missions from parties whose interests were adverse those Ryan, 
nevertheless, the verdict was general one, cannot tell but that 
the jury laid hold the instructions the court the Sunday law 
the basis their verdict. If, therefore, these instructions were 
erroneous, the verdict ought not stand. 

consider that they were erroneous. signing the agreement 
and the note, Ryan was signing representing the corporation 
William Ryan, which was the party legally interested the 
matter, and the party named the maker the note. does not 
appear that the note itself was signed either the 16th 17th 
January; fact, the agreement which was signed that Saturday 
night provides that the note shall bear date upon the execution and 


delivery the assignment certain bonds and mortgages, wit, 
January 18, 1926, which would Monday. The evidence shows, be- 
yond peradventure, that, after Ryan had executed the agreement 
preliminary way, the matter was taken meeting the Wil- 
liam Ryan, corporation, February and that that 


meeting was ‘‘resolved that the agreement and the same hereby 
approved and that this company proceed execute the bond, mort- 
gage, collateral note and assignment the mortgage, provided for 
the said agreement, and any and all other things necessary per- 
form said agreement January 16, The resolution further 
authorized the proper officers execute such instruments and approve 
the form and substance the papers presented the meeting. 
The mortgage, which was dated January 18th, was proved the act 
the corporation February The note itself, dated January 
18th, bears the signature William Ryan personally, William 
Ryan, William Ryan, president, attested Man- 
waring, secretary, and was certainly executed after the midnight 
meeting January 16-17. 

The defense clearly presents case executory contract, per- 
haps signed and delivered Sunday, but voluntarily executed and 
out later secular day. may assume for present pur- 
poses that the agreement, Exhibit P-2, was signed the small hours 
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Sunday morning. Nevertheless, January 22nd, Ryan’s counsel, 
Mr. Schorr, writes the plaintiff Repetto, who was acting counsel 
for himself and Kelley, that the mortgage should contain release 
and that the collateral note should have written its face 
that the note given pursuant the terms the agreement and 
subject the provisions thereof; that plain that neither the 
note nor the mortgage had been finally delivered. Then, already 
stated, the note and mortgage were authorized the corporate meet- 
ing February and doubt executed that day. 

Assuming then, what probably true, that the defendants, any 
time the meeting February and the delivery the papers 
authorized that meeting, could have repudiated the agreement 
January 16-17 the ground that was made Sunday, and 
have refused deliver either the note the mortgage; never- 
theless they executed both these papers, delivered them, and got 
the benefit the settlement which those papers were intended 
secure. think was error vitiate the note because the mere 
fact that was founded agreement which could have been 
repudiated, but was not, and think that the case within the reason- 
ing Brewster Banta, Law, 368, 718, which the 
original promise was vitiated because made Sunday, but held 
support new promise subsequently made secular day. 

argued for the defendants that exception the charge 
the Sunday law was prayed the plaintiff. While this would dis- 
rule show cause the present case. For have line cases 
holding that rule show cause exception necessary. Re- 
cent instances are Butler Hoboken Printing Publishing Co., 
Law, 173, 109; Clark Service Railway Co., 
Law, 319, 189. per curiam this court Henny 
Service Railway Co., 396, the rule was recognized, but not fol- 
lowed; the court saying that the power should used cautiously 
the reviewing court, and only unusual this informal 
utterance the court taken controlling, nevertheless think 
the present such unusual case. The point goes the root 
the case; does not appear have been raised the pleadings, but 
was treated the court ratio decidendi submitted the 
jury. 
our judgment, the interests justice require that new trial 
had all the issues, and that the issue the Sunday law, then 
raised and considered controlling factor the situation (which, 
far can see this time, not), should then submitted 
jury the basis special finding. 
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DEMAND FOR PAYMENT NOT SUFFICIENT 
CHARGE INDORSER 


Greenstein Kucharski, Supreme Court Errors Connecticut, 
140 Atl. Rep. 482 


The defendant was the payee and indorser note, payable 
installments, which provided that, any installment should not 
paid within days after became due and payable, the unpaid 
the note should become due and payable demand. 
The first installment was not paid when became due. de- 
mand presentment for payment was made the maker either 
the date that the installment became due the date when 
the 15-day period expired. Subsequently, however, 
who was the holder the note, demanded payment from the 
maker. Payment was not made and the following day the 
plaintiff gave notice the defendant the demand and refusal. 
this action the note was held that the defendant was not 
liable for the reason that the mere demand payment made upon 
the maker was not presentment the note and that presentment 
was necessary order charge the defendant indorser. The 
court held that was necessary that the person making demand 
payment have the instrument his possession the time and 
place demand. 


Action Sarah Greenstein against Lawrence Kucharski and Sam 
Schneider, the maker and the indorser promissory note. Tried 
the court. Judgment for plaintiff, and defendant Schneider ap- 
peals. Error; judgment against defendant Schneider set aside, and 
cause remanded, with direction enter judgment his favor. 

William Mangan, New Britain, for appellant Schneider. 

William Greenstein, New Britain, and William Egan, 
Hartford, for appellee. 


HINMAN, J.—The finding states that September 30, 1925, the 
defendant Kucharski and delivered the defendant Schnei- 
der his note that date for $1,000. The note was, its terms, pay- 
able $50 one month from date and $50 the expiration each 
period one month thereafter until paid full, ‘‘provided, how- 
ever, that any installment principal interest upon this note 
not paid within fifteen days after the same becomes due 
able then any such event the unpaid balance this note 
shall due and payable 


NOTE—For decisions see Banking Law Journal Digest (Third 
Edition) § 1060. 
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October 16, 1925, Schneider indorsed the note the plaintiff 
with recourse. The first installment became due October 30, 1925. 
demand presentment for payment was made the maker either 
October 30, 1925, November 14, 1925, which latter date the 
15-day period mentioned the note expired. December 10, 1925, 
agent the plaintiff demanded payment from Kucharski; did 
not pay the note, and December 11, 1925, the plaintiff gave notice 
such demand and refusal. 

From these facts the reached the conclusion that the note 
became demand note November 14, 1925, held that the demand 
the maker December 10th, following, and notice the indorser 
December 11th, was sufficient both with liability the 
note, and rendered judgment accordingly. 

The appellant contends, correctly, that the facts found and the 
conclusions stated not support judgment against him, indorser, 
because they not disclose that the note was for pay- 
required section 4428 the General Statutes, under 
which, while presentment not necessary order charge the per- 
son primarily liable, necessary, except certain not 
applicable the present case, order charge indorsers. 
ing sections prescribe detail the requisites sufficient presenta- 
tion. Sections 4429, 4430, 4431, 4432. One these essentials that 
instrument must exhibited the person from whom payment 
demanded.’’ General Statutes, 4432. valid and sufficient pre- 
sentment consists something more than mere demand for pay- 
ment. The person making demand must have the instrument his 
possession the time and place demand. The requirement that 
exhibited order that the maker may able judge 
the genuineness the instrument and the right the holder 
receive payment, and that may immediately reclaim possession upon 
paying the amount. Crawford’s Annotated Negotiable Instruments 
167, 656, (N. S.) 417, Ann. Cas. 1912A, 861. 
Actual exhibition not necessary, when the maker does not demand 
see the note but refuses payment other grounds. Lockwood 
Crawford, Conn. 361, 373; Legg Vinal, 165 Mass. 555, 
518; Waring Betts, Va. 46, 739, Am. St. Rep. 890. 
However, must appear that this requirement was dispensed with. 

The record the present case discloses finding that present- 
ment, the manner contemplated the statute, was made any 
time; nor are facts constituting such presentment, waiving 
excusing omission any the statutory requisites, stated fairly 
inferable from the finding; therefore this prerequisite liability 
the part the appellant, indorser, lacking. Mere demand upon the 
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maker, Kucharski, which the utmost the finding reveals, while 
sufficient charge him the person primarily liable, was unavailing 
against the indorser, Schneider, under section 4428 the General 
Statutes. For this reason the appellant must prevail and considera- 
tion the other questions sought raised unnecessary. 

There error, the judgment against the defendant Schneider 
set aside, and the cause remanded the court, with direction 
enter judgment his favor. 


DRAWER HELD NOT LIABLE CHECK 


Marine Bank Trust Co. Triplett, Supreme Court Mississippi, 
115 So. Rep. 202 


The plaintiff bank received check drawn the defendant 
from the payee and paid the latter the full value thereof. The 
plaintiff sent the check the drawee bank for the 
day that the check was received the drawee and for several 
days thereafter the defendant had deposit the bank 
amount more than sufficient pay the check. The drawee bank, 
however, failed charge the check the defendant’s account and 
remit the proceeds the plaintiff. Finally the plaintiff received 
notice that the drawee bank had been closed and was the process 
liquidation. was held that the plaintiff could not recover 
the amount the check from the defendant for the reason that 
when sent the check the drawee the latter became its agent 
and the loss due the drawee’s failure perform its duty 
charging the amount the check the defendant’s account was 
chargeable the plaintiff rather than the defendant. 


Action before justice the peace the Marine Bank Trust 
Co. against Frank Triplett. Judgment for defendant. appeal 
the circuit court, judgment was again rendered for defendant, and 
plaintiff appeals. Affirmed. 

Lowrey McLain, Gloster, for appellant. 

Tucker Tucker, Woodville, for appellee. 


ANDERSON, J.—The appellant brought this action against ap- 
pellee before justice the peace Wilkinson County, check 
for the sum $100, drawn the appellee the Bank Center- 
ville favor Dr. Patrick, from whom appellant had purchased 
the check due course. Judgment went favor the appellee, 


similar decisions see Banking Law Journal Digest (Third 
Edition) 271. 
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from which judgment appellant appealed the cireuit court 
Wilkinson County, where there was trial, resulting judgment 
favor appellee, from which judgment appellant prosecutes this 


appeal. 
agreement the parties, the cause was tried before the circuit 


court sitting both judge and jury. was tried agreed facts 
embodied writing and made part the record, copy which, 
leaving off the formal parts, follows: 


agreed that the following facts are control exclusively 
and without regard pleadings taking testimony: 

agreed that April 20, 1922, Frank Triplett the 
Third supervisor’s district, Wilkinson County, Miss., uttered, drew, 
made, and delivered Dr. Patrick, check, order, his 
(Triplett’s) the Bank Centerville, Wilkinson County, 
Miss., and against said and payable therefrom the sum and 
amount $100. further agreed that said check was for the 
purchase price ten head undelivered cattle, defendant 
ing the Bank Centerville was insolvent, said cattle delivered 
May 15, That about May 15, 1922, defendant called 
Patrick deliver the cattle, defendant offering pay said check 
the cattle being delivered him, but that Patrick refused and 
failed deliver the ten head unless Triplett would pay him 
the further stipulation $100, which defendant refused do. 

further agreed that April 24, 1922, said Dr. Patrick 
presented said check the Marine Bank Trust Co., New Orleans, 
La., and said Marine Bank Trust Co. paid said Dr. 
Patrick the sum $100 and thereby received said check due course 
and for value, and without notice knowledge any defenses, 
any, existing between Dr. Patrick and Frank Triplett; that 
April 24, 1922, the said Marine Bank Trust Co. forwarded said 
check direct the Bank Centerville for collection; that that 
time there was other bank said town Centerville. That 
due course business said bank Centerville received said check 
about the 26th day April, 1922; that defendant had more 
than sufficient money deposit the Bank Centerville the 
24th, 25th, 26th, 27th, 28th and 29th April, 1922, and the Ist 
and 2nd May, 1922, and that said Bank Centerville all 
said days had more than sufficient cash pay said check, and all 
other its obligations; but that said Bank Centerville 
failed charge said check the account defendant and remit 
same plaintiff; that May 1922, said check was returned the 
Marine Bank Trust Co. bank examiner the state Mississ- 
with the information that the Bank Centerville was the 
hands the state banking department and was closed business and 
process liquidation; that said bank was closed May 1922, 
said banking department. 

“Tt agreed that said Bank Centerville has never taken any 
action said check, and did not debit same against the account 
Frank Triplett, credit same against the account the Marine 
Bank Trust Co. That neither during the process liquidation, 
nor since, any time, has said bank taken any action thereon. 
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agreed that Frank Triplett never gave the Bank 
Centerville stop order against said check. 

further agreed that the Bank Centerville has paid its 
depositors payments, settlements, this date per cent. 
the full amounts the respective deposits, and that Frank 
Triplett has duly received his per cent. the amount had 
deposit said bank the time was taken over the state bank- 
ing department, and that the said check was never debited against 
his account said bank, and that said per cent. payments re- 
ceived said Frank Triplett were inclusive the amount covered 
said check; that said bank the state banking department will 
probably eventually pay each depositor the remaining per cent. 
due their respective deposits. 

agreed that judgment consent was rendered against the 
Marine Bank Trust Co. and favor Frank Triplett the 
justice the peace court Hon. Theo. Rushing the Third 
visor’s district, Wilkinson County, Miss., the place residence 
Frank Triplett, and that appeal was duly and legally made 
the cireuit court Wilkinson County, Miss., said Marine Bank 
Trust Co., and that jurisdiction hereby conferred upon the circuit 
court for the full adjudication the issues this cause. 

agreed that the amount this suit for the face value 
said check, wit, $100 and legal interest from date April 24, 1922, 
the date final judgment, and legal interest until collected, and 
all costs.’’ 


The bank which check sent for collection the agent 
the holder the check for the purpose making the collection, and 
the payment such check absolves the drawer from further liability 
thereon. The bank which the check drawn not the proper 
agent which the check may sent for collection. When check 
received for collection the bank which drawn, and the 
drawer then has sufficient funds deposit with such bank with which 
pay the check, the drawer will discharged from further liability 
the check although the bank fails pay the amount the check 
the holder thereof from whom was received, notwithstanding the 
bank may then insolvent, provided was then open for business 
and does not appear that, the event the check had been presented 
another collection agent, would not have been paid. Planters’ 
Co. Armour Packing Co., 109 Miss. 470, So. 293. 

The agreed facts this case show that, when the Bank Center- 
ville received the check involved for and for some days 
thereafter, had deposit the credit appellee, the drawer 
the check, sufficient funds with which pay the same. The Bank 
Centerville, the agent appellant for the collection the check, 
should have charged appellee’s account with the amount the check. 
The failure the Bank Centerville was the cause the 
check not being paid the appellee. The Bank Centerville was 
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the agent appellant for the collection the check. The failure 
the bank perform its duty charging the amount the check 
appellee’s account chargeable its principal, the appellant. 
Therefore whatever loss there was must fall appellant and not 
appellee. 

Affirmed. 


OFFICERS SIGNING CORPORATION NOTE 
HELD PERSONALLY LIABLE 


Shanks Clark, Supreme Court Arkansas, 300 Rep. 453 


The officers corporation, during its period promotion 
and prior its incorporation, signed note which they intended 
binding the corporation reading ‘‘C. Allen, 
that the officers were personally liable the note although the 
name the corporation appeared with other printed matter 
the top the note. 

The note here involved was due May 26, 1921. 
was started May 26, 1926. was held that the action was 
brought within proper time under statute requiring action 
promissory note brought ‘‘within five years after the cause 
action shall since the cause action did not 
until the day following the due date. 


Action Mrs. Shanks against Clark and others, 
menced justice court and appealed the circuit court after judg- 
ment for plaintiff. From judgment for defendants the circuit 
court, plaintiff appeals. Reversed and rendered. 

This action was commenced justice court Ouachita County 
the 26th day May, 1926, upon promissory note for $100, dated 
May 26, 1920, due one year after date, with interest per cent. 
Judgment was rendered the justice court favor appellant and 
against the three appellees, the other signers the note not having 
been served with summons there. 

the hearing appeal the circuit court appellees filed 
answer denying liability the note and alleging that the $100 was 
paid the plaintiff and the defendants their official 
capacity president, secretary and treasurer the Mutual Fire In- 
surance Association Arkansas, and was not intended loan the 
defendants, but that the $100 was payment for interest the 


similar decisions see Banking Law Journal Digest (Third 
Edition) 310, 
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said association one the partners unit holders. They also 
pleaded the 5-year statute limitations bar recovery. 

The case was submitted the cireuit court, without jury; the 
original note sued was introduced evidence, and reads: 


Loan Fund for the Mutual Fire Insurance Association 
Arkansas, Provided for the By-Laws This Association, 
Article 

with and receive interest your money. From $10, 
$20, $50, $100, $1,000, with this company for one, two, three five 
year notes per cent. denominations the above statements, 
interest each dollar invested and return all your money the 
end the time invested for, you desire will continue pay 
you per cent. long the amount invested this company. 

Ark., May 26, 1920. 

year after date promise pay the order Mrs. 
Shanks, one hundred dollars ($100) with interest per cent. per 
annum, value received. Due May 26, 1921. 

Allen, Secretary. 
Sandefur, President. 
Clark, Treasurer. 

Trustees: Sandefur. Joe Copeland. George Hale. 


The summons was also introduced showing that was issued and 
served the defendants, against whom judgment was rendered 
the justice court the 26th day May, 1926. 

Sandefur testified over the objection appellant: 


That was minister and pastor the Baptist that 
was president the guaranty loan fund for the Mutual Fire 
surance Association Arkansas, which was not when the 
note was executed. They got permit from the blue sky department 
Little Rock, and had been trying get organization that 
would comply with the instructions that department. The com- 
pany was finally organized into corporation, suspended business, and 
was wound receiver. ‘‘The permit gave authority work 
out the organization could pooling certain money together 
persons that wanted have insurance; but could not issue policies 
until got charter, and had raise $10,000 before operating 
fire insurance company for the protection the policy holders. 
was paid out for losses and other expenses, Said collected 
this $100 from appellant, who was one the promoters. ‘‘It was her 
part she was putting help raise the $10,000. This money 
was paid back the surplus accumulated. There was never any 
surplus was paid $100 month salary after the charter 
was procured. ‘‘There were several hundred policies issued, but not 
all the losses were paid; everybody wanted burn down after 
got 


motion exclude this testimony being overruled, exceptions 
were saved, 
The court held that the note was ambiguous and the testimony 
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explain its meaning, and found that the persons who 
signed the note were liable, having been executed before the charter 
was procured the promoters the corporation, and that the signers 
were bound and liable thereon members partnership. The 
eourt further found that the note was executed the 26th day 
May, 1920, due one year after date, May 26, 1921, and was sued 
upon May 26, 1926, summons being issued and served that day, and 
held the note was barred the statute limitations and rendered 
judgment accordingly, from which this appeal prosecuted. 

Gaughan Sifford and Don Harrell, all Camden, for ap- 
pellant. 

Haynie, Parks Westfall, Camden, for appellees. 


KIRBY, (after stating the facts first 
assignment, that the court erred holding her cause action the 
note barred under the 5-year statute limitations, well taken. The 
statute, section 6955, Digest, provides: 


promissory notes, and other instruments writing, 
not under seal, shall commenced within years after the cause 
action shall and not 


has long been the settled rule that the maker has the whole 
the day upon which the note becomes due which pay it, and that 
cannot sued until the next day, the day upon which the cause 
action Zachery Brown, Ark. 442; Holland Clark, 
Ark. 697; Moore Horsley, Ark. 163. 

Peay Pulaski County, 103 Ark. 601, 148 491, the court 
said, rule for computing time statutes limitations this 
state exclude the first day and include the last and 
although the statute limitations relative promissory notes was 
not under consideration that case, the rule announced not 
conflict with the holding here, since the makers had the whole the 
day upon which the note became due, one year after date, May 26, 
1921, which pay it, the holder’s cause action did not 
until the next day, the first day upon which suit could brought. 

The statute limitations pleaded requires that action 
promissory notes shall commenced within five years after the cause 
action shall and not afterward. Since the cause action 
did not until the next day after May 26th, 1921, upon which 
the note was due, and the suit was brought May 26, 1926, the action 
commenced within five years after the cause action accrued and 
was not barred the statute the court erroneously held. 

The note given and sued on, disregarding the printed matter 
above it, Loan Fund for the Mutual Fire Insurance 
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sociation appears ordinary promissory note 


signed the individuals, makers, with designation 
their signatures respectively, president, secretary and treasurer, 
the appellees against whom judgment was rendered, and the other 
makers, upon whom service was had, trustees. The association 
was still the promotion stage, the corporation not having been 
ganized, when the note was executed, and the appellees did not sign 
its name them officers the association, but signed such 
officers, without stating for whom what company they were acting, 
and became personally liable the payment the note according 
its terms. Lawrence County Bank Arndt, 406, 
1082. 

The parol testimony was inadmissible show that the note, which, 
considered itself, appeared given for money owing 
borrowed from the payee; contradict the terms the note and show 
that was not paid all, except out surplus ae. 
cumulated corporation thereafter organized; and was but 
evidence purchase stock membership such corporation. 

The court found, however, notwithstanding the admission this 
testimony that the signers the note were personally bound the 
payment, and such finding was supported the testimony. 

For the error designated holding the cause action barred 
the statute limitations, the judgment must reversed, and since 
the appears have been fully developed, judgment will ren- 
dered here for the appellant the amount the note sued on, with 


BANK NOT LIABLE FOR 
FAILURE COLLECT CHECKS 


Dudley Phenix-Girard Bank, Supreme Court Alabama, 114 So. 
Rep. 188 


Under Alabama statute, authorizing bank receiving 
tiable instruments for collection forward them directly the 
drawee bank, bank receiving checks out town bank for 
and forwarding them direct the drawee not guilty 
negligence. 

Under the rule followed Alabama bank receiving paper 
for collection required select suitable agent whom 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 259, 267. 
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entrust the collection and exercise care and diligence doing 
so, and when the bank does this not liable for negligence 
the agent selected making the collection. 


Action Dudley against the Phenix-Girard Bank. From 
judgment for defendant, plaintiff appeals. Affirmed. 

Waddell, Seale, and Hill, Hill, Whiting, Thomas 
Rives, Montgomery, for appellant. 

Denson Denson, Opelika, and Steiner, Crum Weil, Mont- 
gomery, for appellee. 


SAYRE, November 16, 1923, appellant deposited with ap- 
pellee bank for the check Anderson, Benton Co. drawn 
the First National Bank Seale for the sum $1,918.78, and his 
personal check the First National Bank Seale, payable ap- 
pellee, for the sum $686.64. December 1923, national bank 
examiner took charge the bank Seale and its doors were closed, 
appellant’s checks remaining unpaid. Appellant declared num- 
ber counts—the common counts and others—charging the special 
counts that appellee failed exercise due diligence presenting the 
checks the bank Seale failed give due and timely notice 
nonpayment, whereby appellant lost the opportunity collect. 
The case being tried the court without jury the general issue, 
judgment went for appellee. 

accepting the checks for deposit appellee bank became the 
agent appellant for their collection. appellee failed collect 
through fault its own became liable the owner and depositor 
for the loss sustained him through such failure. Jefferson County 
Bank Hendrix, 147 Ala. 670, So. 295, (N. 246. 

for aught appearing the record this case, appellee, pro- 
ceeding according the permit section 9222 the Code 1923, 
might have discharged its duty the premises forwarding the 
checks the drawee bank Seale. That section, enacted 1919, 
provides follows: 


“Due Diligence Forwarding Checks Any 
banker, trust company, hereinafter called bank, organized under 
the laws of, doing business this state, receiving for 
deposit, any check, note other negotiable instrument drawn upon 
payable any other bank, another city town whether 
within without this state, may forward such instrument for collec- 
tion directly the bank which drawn which made 
payable, and such method forwarding direct the payer, shall 
deemed due diligence and the failure such payer bank, because 
its other default, for the proceeds thereof, 
shall not render the forwarding bank liable therefor, such for- 
warding bank shall have used due diligence other respects con- 
with the such instrument. 


4 
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Proceeding otherwise, and with its established usage 
such eases, appellee, doing business Girard, miles distant from 
Seale, sent the checks its correspondent Birmingham, the First 
National Bank Birmingham, which, November 19, they were 
placed with the Birmingham Branch the Federal Reserve Bank, 
which, November 20, they were indorsed and forwarded the 
Federal Reserve Bank Atlanta, Ga. the next succeeding day 
they were sent mail the drawee bank Seale, where they re. 
mained unpaid until December 3rd, when, have indicated, that 
bank was closed officer the federal government. From 
vember 16th and December 3rd, agreed, the 
the drawee bank showed balances favor appellant and Anderson, 
Benton Co., respectively, excess the amount the checks 
question. From November 17th and November 30th, 
agreed that the books the drawee bank showed cash balances 
ing, speak round numbers, from $3,500 $2,400; but not 
agreed, nor was shown, that the bank had hand during this 
period actual cash the amounts shown the books. December 3rd, 
the drawee bank had hand $943.87. 

appears from the foregoing statement that the Federal Reserve 
Bank Atlanta did what the appellee bank might have done without 
ineurring liability—aside from the question negligent delay 
considered presently—viz., forwarded the checks the drawee bank 
for payment. Code, 9222. That, far went, was due dili- 
gence virtue the statute—about the wisdom which are not 
sufficed absolve the forwarding bank banks 
any charge negligence sending the checks directly the drawee 
bank. Code, Formerly the rule was otherwise. 
County Bank Hendrix, 147 Ala. 670, So. 295, 
246; Farley Bank Pollock, 145 Ala. 321, So. 612, 
(N. S.) 194, 117 Am. St. Rep. 44, Ann. Cas. 370; Lowenstein 
Bresler, 109 Ala. 326, So. 860. But that rule has been disposed 
the statute supra. Moreover, appeared the undisputed evi- 
dence that the drawee bank, the First National Bank Seale, was 
the only bank located Seale, appellant knew. The evidence also 
warranted the conclusion that appellant was aware the practice 
the appellee bank deal with collections this case. the 
case thus presented could hardly expected that appellee bank, 
elected deal with the collections question otherwise than the 
statute permitted, would deal with them otherwise than did. 
Banks accepting for collection drafts upon out town points, more 
less distant, for the accommodation depositors, cannot 
pected dispatch one its own officers special messenger 
obtain payment the bills. Dorchester Bank New England Bank, 
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Cush. (Mass.) 186. Banks may get some incidental benefit out 
such collections, but the primary purport such transactions the 
the depositor. Some counts very clearly proceed 
upon the theory that appellee should have sent agent from Girard 
Seale demand payment the latter place. considerations 
stated, our judgment that such counts could not sustained the 
evidence. 

The common counts could not sustained for reasons pointed 
out Jefferson County Bank Hendrix, supra. Appellee received 
the checks for collection. They were credited appellant ‘‘subject 
Nor was any money received from the collections under- 
taken. appellee its agents were guilty actionable negligence 
resulting loss appellant, different form action should have 
been employed. For like reasons the counts trover were without 
support. 

Counts and 19, which appellant sought charge appellee 
the ground that had failed give appellant due and timely 
notice nonpayment the drawee bank Seale, are the only 
counts affording any reasonable ground for argument. The proof 
that number after the deposit the checks appellant 
applied appellee for information whether the checks had been 
paid and was informed that appellee had information. That, the 
meant nothing which charge appellee unless in- 
deed the Federal Reserve Bank Atlanta can held have been 
the agent appellee and that capacity should have forwarded in- 
formation which would have been available appellant, for, the 
undisputed facts, appellant knew much about the subject inquiry 
did appellee. Conceding, then, for the argument, that the Federal 
Reserve Bank was negligent its dealing with the checks, the ques- 
tion law presented whether that bank was the responsible agent 
appellant appellee the matter collecting the checks. 

affected the fact that sent the checks its correspondent 
for collection, there are two lines decision with respect the duty 
and liability appellee bank the premises. The substance the 
two lines thus briefly stated Ruling Case Law, page 622: 


line authorities holds the rule that the collecting bank 
liable only for the selection suitable local agent whom 
intrust the collection, and that the agent selected becomes the 
agent the owner the paper; while, the other hand, held 
that the forwarding bank makes the local agent its own subagent, and 
liable for any neglect the part the 


clear the undisputed facts and the law heretofore stated 
that neither the First National Bank Birmingham nor the Branch 
the Federal Reserve Bank Birmingham were guilty any 


) 
) 
> 
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negligence. They forwarded the checks promptly according the 
custom banks such eases and, must inferred from the 
evidence, agreement with appellant’s understanding the course 
the collections were take, that any consequence, nor was 
shown that either them had any information which, communi. 
cated appellant, might have given opportunity for collection 
any way. think proper therefore treat the case pre. 
senting the question whether the Federal Reserve Bank Atlanta 
should considered the agent appellee appellant and treat 
that question would need treated the collections had been 
sent directly appellee the bank Atlanta. The first-stated rule 
known the books the Massachusetts rule; the second the 
New York rule. impressive majority the state courts follow 
the first rule; very respectable minority the state courts and the 
Supreme Court the United States follow the second. 

The decision Eufaula Grocery Co. Missouri National Bank. 
118 Ala. 408, So. 389, referred the briefs, expressly 
ted committal the court either the stated doctrines, but for 
the purposes that case assumed the rule first stated above the 
applicable law—that being the more favorable the defendant 
that the reason, the court stated, that the action there 
was well brought under either rule. 

Stone River Nat. Bank Lerman Milling Co., Ala. App. 322, 
So. 776, the Court Appeals definitely committed itself the 
Massachusetts’ doctrine, but did the assumption that this court 
had done Eufaula Grocery Co. Missouri Bank, supra. 
have stated the process followed the court the Eufaula Grocery 
Co. Case. 

Alexander Birmingham Trust Co., 206 Ala. 50, So. 66, 
1079, the decision the Stone River Case was cited with the 
statement that had been reviewed and approved this court 
185 Ala. 673, So. 1019. But the last citation shows memoran- 
dum decision, and have means ascertaining just what ques- 
tions were presented this court for decision the application for 
certiorari the Court Appeals. The relevant decision 
ander Birmingham Trust Co. was simply that the proceeds 
draft the hands correspondent bank were the property the 
owner the draft and subject garnishment against such owner. 
thus appears that there has been definite committal 
court the Massachusetts rule. 

However, our judgment that the Massachusetts rule more 
consonant with what must the mutual understanding the parties 
such that the contract implied the part bank 
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taking paper for course the parties express con- 
tract may arrange the matter they will—is simply undertaking 
the part the bank exercise care and diligence the selection 
proper and suitable subagent and transmitting the paper, and, 
the bank has done that, not liable for the default its corre- 
spondent. That rule seems have the support the better 
reasoned cases. The question issue discussed learnedly and 
length the cases and the editorial notes Brown People’s 
1425. course, the decision the Supreme Court 
the United States Exchange National Bank Third National 
Bank. 112 276, Ct. 141, Ed. 722; Cohen Trades- 
men’s National Bank, 262 Pa. 76, 105 43, 518, which 
last-named case the annotator correctly observed that seems quite 
clear that the conclusion Cohen Tradesmen’s National Bank 
correct under either was the case Eufaula Grocery Co. 
Missouri Bank. supra; and the texts 262, 263; 
Morse Banks and Banking (5th Ed.) 272, 275; Michie, Banks 
and Banking this question discussed some length and the cases 
are considered. The author gives his unqualified approval the 
Massachusetts rule; shows that the authority Chief Justice Marshall 
rests the side that rule notwithstanding the decision Exchange 
Bank Third National supra; and discloses the ‘‘invincible 
the rule stated the Massachusetts cases. Fabens 
Mereantile Bank, Pick. 350, Am. 59, where Chief Justice 
Shaw cites Chief Justice Marshall, and Dorchester Bank New Eng- 
land Bank. supra. The author says that ‘‘in the case collection, 
the usage forward subagent well established, and the parties 
must presumed contract reference and quotes Story 
Agency, 201, follows: there exists relation the business 
known and established usage substitution, the principal would 
held have expected and authorized such and ‘‘a 
substitute appointed agent, who has the power substitution, 
becomes the agent the original principal and may bind him 
supra, think find the correct rule clearly stated follows: 


would seem the more reasonable and just construction the 
undertaking the bank which the paper deposited for collec- 
tion, that when the paper payable another and distant place 
the bank receiving the bill discharges itself liability 
the same, due suitable and reputable bank 
other agent the place 


his 
ies 
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The case also well stated the Supreme Court Texas 
man County Bank Behringer, supra, decided recently 1923, 
where the court, freely conceding the desirability agreement with 
the rule the federal courts questions arising commercial 
resolves, what considers weight better reasoning,” 
follow the doctrine majority the state courts. Without 
undertaking state every consideration that appears have 
enced the courts one decision the other—for they are easily 
the authorities have stated brief those 
siderations which seem conclusive. 

The judgment must affirmed. 


EFFECT DELAY PRESENTMENT 
BANK DRAFT 


Commercial Investment Trust Lundgren-Wittensten Co., Supreme 
Court Minnesota, 216 Rep. 531 


Where debtor sends his draft drawn one bank 
another and the holds the draft for twelve days before 
presenting it, during which time the drawer fails, the creditor must 
bear the loss and cannot hold the debtor liable for the amount 
the draft. 


the Commercial Investment Trust against the 
gren-Wittensten Co. From order denying its motion for new 
trial plaintiff appeals. 

Jordan and Thomas Kneeland, both Minneapolis, for ap- 
pellant. 

Julius Olson and Rasmus Hage, both Warren, for respondent. 


WILSON, J.—Plaintiff appealed from order 
motion for new trial. The action replevin, but the controversy 
relates whether draft was received and retained plaintiff under 
such constitute payment. 

Defendant owed plaintiff the sum $1,044.25, secured certain 
Star motor vehicles, and item $25 termed ‘‘attorney’s 
October 20, 1925, the instance defendant, the Warren National 
Bank Warren, Minn., issued its draft the First National Bank 


For similar decisions see Banking ‘Law Journal Digest (Third 
Edition) 1070. 
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Minneapolis for $576.85 Olson Hage, who indorsed blank 
(their connection with the transaction being unimportant incident), 
and defendant, October 28, 1925, transmitted the draft letter, 
stating was the proceeds from the sale one the cars, the 
Mereantile Acceptance Co., plaintiff’s agent Minneapolis. re- 
sponse thereto, the agent wrote defendant 
1925. 

Co., Warren, Minnesota.—We are receipt 
vour letter, with check inclosed the amount $576.85. wish 
advise that you will send the balance return mail will 
split the attorney’s fees with you, which although you say were not 
necessary expense incur, certainly would not have 
method had not been necessary. will now our part split- 
ting the expense with you and stand $12.50 ourselves. There- 
fore, you will send the difference between the $1,044.25, less the 
$576.85, and plus $12.50 will close the matter out. 

very truly, 
Acceptance Co., 


Plaintiff did not present the draft for payment, but held the same, 
awaiting reply its letter. November 23, 1925, the drawer sus- 
pended payment. had, the time the date the draft and 
all times thereafter November 17, 1925, funds with the drawee 
excess the amount the draft. 

Plaintiff asks construe the letter meaning that the draft 
was not accepted and would not unless return mail’’ re- 
ceived the balance; and claims that defendant’s failure answer 
was the for the delay presenting the draft for payment. 
It, however, seems more reasonable say that the letter acknowl- 
edged the receipt the draft, and that plaintiff’s agent then offered 
the claim for attorney’s fees could get the bal- 
ance return mail. There nothing the letter indicating any 
thought refusing the draft. Creditors seldom that. The re- 
mittance was unconditional. The evidence shows that this remittance 
was meet item the indebtedness, but that not con- 
trolling importance. 

Defendant was not under any legal duty answer the letter, nor 
was there anything the letter indicate defendant that plaintiff 
Was waiting for reply. did not ask for one. held the draft 
for period days, during which have had the money 
presenting the draft. This was without legal excuse. Its duty 
return the draft present for payment. did neither. 
Whether holder retains check bill for unreasonable time 
usually question fact. The and facts this case 
the court’s conclusion that plaintiff was guilty negligence 
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and that such negligence was the cause the loss the 
closing the bank. 

This draft was inland bill exchange. 1923, 7172, 
7169. Presentment for payment must made within reasonable 
time after the last negotiation thereof. 1923, 7114. Delay 
making presentment for payment excused when the delay caused 
beyond the control the holder, and not imputable 
his default, misconduct negligence. 1923, 7124. 

When the holder fails present check within reasonable time 
after its issue, the drawer discharged from lability thereon the 
extent the loss the delay. 1923, 7229; Peterson 
School Dist. No. 14, 162 Minn. 357, 203 46; 509. 
The same rule logically and necessarily applies the failure the 
holder present, within reasonable time, bill exchange payable 
demand. The law that, the drawee and the holder are the 
same city, the check bill exchange demand must, the ab- 
sence special presented for payment not later 
than the next business day after received. If, the meantime, 
the bank fails, the loss must fall upon the drawer the check because 
should the risk the drawee’s solvency during that period 
time. 

Where the sender buys draft, the instant case, sub- 
stitutes his bank’s check place his own, and, since selects the 
draft his medium payment, assumes the risk the solvency 
the drawer the draft until the holder has had reasonable time 
present the same for payment. When the drawer fails, after the 
expiration the reasonable time, the holder must suffer 
provided sufficient money was all times available. 

Most the authorities relate the the drawee bank, 
because the cases involve checks. This transaction substance the 
same defendant had drawn its own check the local bank, ex- 
cept that the method adopted was probably more satisfactory the 
that the draft had the characteristics stability and en- 
abled get its money quicker and with less inconvenience. The 
drawee was interested only the extent its having funds the 
drawer. 

The giving check draft debtor not absolute pay- 
ment the debt unless agreed. Dunnell’s Digest, 7445, 
7446; Taylor Wilson, Mete. (Mass.) 44, Am. Dee. 180; 
Cye. 1207. payment such check draft given for personal 
property refused for want funds, the vendor 
Case Threshing Machine Co. Bargabos, 143 Minn. 172 882; 
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Dalrymple Co., 144 Minn. 27, 174 520. The pre- 
sumption that they are received only conditional payment. For 
convenience, they pass money business transactions, and those 
who retain possession thereof must recognize duty others. Negli- 
gence the part the holder, makes the draft his own and operates 
changes conditional payment absolute one. 
Affirmed. 


STATE TAX NATIONAL BANK SHARES 
INVALID 


Montana National Bank Billings Yellowstone County, United 
States Supreme Court, Sup. Ct. Rep. 331 


tax imposed state upon shares stock national 
bank, while shares stock state banking institutions are not 
taxed, invalid. 


Action the Montana National Bank Billings against Yellow- 
stone County, Montana, and another. order sustaining general 
demurrer the complaint, and judgment for defendants thereon, was 
(78 Mont. 62, 252 876), and plaintiff brings error. Re- 
versed. 

Messrs. Davis, Billings, Mont., and Gunn, 
Helena, Mont., for plaintiff error. 

Foot, Helena, Mont., for defendants error. 


SUTHERLAND, J.—Plaintiff error, banking corporation or- 
ganized under the laws the United States, engaged general 
commercial banking business Yellowstone County, Montana. For 
the year 1925, assessment for taxes was made the assessor 
Yellowstone County upon the shareholders, based upon the value 
their shares stock the bank. The bank owned real estate. 
pursuance the assessment, taxes were levied the aggregate 
sum $3,897.84 and demand was made for the payment per 
cent. that amount, provided the Montana statutes. The bank 
paid the sum demanded under protest, claiming that the assessment 
and levy and the statutes Montana under which they were made 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1245. 
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were invalid being conflict with Rev. Stats. 5219 (12 USCA 
with certain provisions the Constitution Montana, and with 
the due process and equal protection law clauses the Fourteenth 
Amendment the Constitution the United States. This action 
was then brought the bank behalf its shareholders recover 
the amount the payment. The court first instance sustained 
general demurrer the complaint and rendered final judgment 
against plaintiff error, which, upon appeal the state Supreme. 
Court, was affirmed. Mont. 62, 252 876. 

Here the argument confined the question whether there 
violation the restriction upon the state power taxation con- 
tained Rey. Stats. 5219, that the taxation shares national 
banking associations ‘‘shall not greater rate than assessed 


upon other moneyed the hands individual 
such The contention that the laws Montana, under which 
the assessment and levy were made, contravene this restriction, rests 
upon the fact that shares national banks were valued for assess- 
ment purposes amount equivalent the value the corporate 
assets, including Liberty Loan bonds and similar securities the 
United States, and were taxed accordingly, while shares state banks 


were not assessed taxed all, and the banks themselves were taxed 
upon the value their assets, after excluding such bonds and similar 
securities. 

clear that the state statutes, construed the state Supreme 
Court the present case, not produce the discrimination asserted 
any discrimination favor the moneyed capital employed 
state banks competition with national banks. That court now holds 
that the provisions the state Constitution and statutes require the 
state tax the property every state bank and also the shares 
the extent that they have value beyond that the taxable property 
the bank. assessing and imposing taxes upon the corporations, the 
value the United States securities owned the corporations 
excluded, such securities are exempted from state taxation 
the laws the United States. But the taxation shares 
state well national banks, the value these securities, far 
contributes the value the shares, included, because the 
shares are the property the shareholders distinct from the corporate 
assets, which are the property the banks. See Home Savings Bank 
Des Moines, 205 503, 518, Ct. 571, Ed. 901. 

this were all, there would discrimination within the mean- 
ing the Federal law. But not all. The assessment, actually 
made, clearly violated the restriction section 5219 here relied upon, 
and was made conformity with the state statutes construed 
the state Supreme Court the earlier case East Helena State 
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Bank Rogers, Mont. 210, 236 1090. that the require- 
ment the statute, far applied state banks, was stated 
the court follows (page 217 [236 1092]): 


state had the option tax the shares stock state banks 
the individual shareholders, tax the property such banks 
the banks themselves. could not tax both the same time. 
Section 17, art. 12, Constitution Montana. had chosen the 
first alternative, might then have assessed the shares their full 
value without reference the character the securities which 
the bank’s funds were invested (Van Allen Assessors, Wall. 573, 
Ed. 229; see, also, Rose’s Notes); but chose tax the 
property the banks, and must abide the consequences.’’ 


The taxing officials, conforming this construction the state 
law, they were bound do, while they assessed, levied and col- 
lected the tax now under review, laid tax whatever upon shares 
state banking corporations, although, the record shows, these shares 
had very large taxable value over and above the value the taxable 
property the banks, due the ownership the banks tax- 
exempt Federal securities. That this resulted substantial dis- 
crimination against plaintiff error within the meaning the re- 
striction contained section 5219 does not admit doubt. Van 
Allen Assessors, Wall. 573, 581, Ed. 229; Bank 
New York, 121 138, 148, 152, Ct. 826, Ed. 895; 
Owensboro National Bank Owensboro, 173 664, 677, Ct. 
537, Ed. 850. 

Nevertheless, for the defendants error that, 
since the exemption from taxation the Federal securities the 
hands the state banks Federal statute, the 
tion one which the state could not avoid. said that was 
decided Des Moines Bank Fairweather, 263 103, Ct. 
23, Ed. 191. But this view that decision entirely erroneous. 
The statutes Iowa there under review expressly provide that shares 
stock national banks and state and savings banks and loan and 
trust companies located the state shall assessed the individual 
stockholders, and shares national banks and those competing 
State corporations are put, for purposes taxation, upon terms 
exact equality. The provision the Iowa statute which was assailed 
related the assessment employed individual bankers 
(p. 105 [44 Ct. 23]), and this court held that the restriction 
section 5219 was not violated because the state, perforce, allowed 
deduction Federal securities assessing the capital such in- 
dividual bankers; that the Federal law made such securities exempt 
and the state merely respected the exemption. Page 117 (44 Ct. 
23). The decision way affects the rule (Van Allen Assessors 
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and other cases, supra) that respect the taxation state 
porate banks, the shares must taxed they are the case na- 
tional banks, far necessary prevent discrimination, and that, 
neither case, does the exemption Federal securities apply the 
taxation such shares. 

true that the state Supreme Court the present case ex- 
pressly repudiated the construction theretofore put upon the 
state statutes the Rogers Case, supra, and, already stated, 
adopted one the exact contrary. But that does not cure the mis- 
chief which had been done under the earlier construction. That con- 
struction had already been acted upon the taxing officials and the 
application thus made the statutes had given rise 
present cause action and right recover 
thereon. The statutes, thus construed and applied the 
facts the were invalid; and this enough 
justify the challenge here under consideration. Cudahy Co. Par- 
532; Ward Gow Krinsky, 259 510, Ct. 529, 
Ed. 1033, 1207. Plaintiff error cannot deprived 
its legal right recover the amount the tax unlawfully exacted 
the later decision which, while repudiating the construction 
under which the unlawful exaction was made, leaves the monies thus 
exacted the treasury. 

But said that the taxing officers the county, view the 
later decision, now have the power tax the shares state banks 
and thus bring about equality. this unnecessary say 
more than that nowhere appears that these officers, they possess 
the power, have undertaken exercise that they have any in- 
tention ever doing so. will soon enough invite consideration 
this purely speculative suggestion when, ever, the taxing officials 
shall have put into practical effect. 

Finally, urged that plaintiff error may not maintain this 
action because its failure apply the county board equaliza- 
tion for administrative remedy. not stop inquire whether 
under any cireumstances such remedy was open the taxpayer, for 
the short answer that the decision the Supreme Court Montana 
the Rogers Case would have rendered any such application utterly 
futile since the county board equalization was powerless grant 
any appropriate relief the face that conclusive decision. See 
Hills Exchange Bank, 105 319, 321, Ed. 1052; Whitbeck 
Mereantile Bank, 127 193, 199, Ct. 1121, Ed. 118. 
Compare First, Natl. Bank Weld County, 264 450, 454, 
Ct. 385, Ed. 784. 

Judgment reversed. 
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CHECK OPERATES PAYMENT THOUGH 
UNCOLLECTED 


Palmer, Tax Collector, Harrison, Supreme Court Georgia, 142 
Rep. 276 


The plaintiff delivered check the defendant tax collector 
payment taxes. defendant held the check six days and then 
deposited it. was sent direct the drawee bank which issued 
its exchange payment, but failed before the exchange could 
was held that the transaction constituted payment 
the taxes notwithstanding statute which required taxes 
paid gold, silver bank bills. 


Action Mrs. Zilphia Harrison against Palmer, Tax Col- 
lector, and another. Judgment for plaintiff, and defendants bring 
error. Affirmed. 

Miller, Gibson, and Walker, Wrens, for plaintiffs 
error. 

Newsome, Sandersville, for defendant error. 


HILL, Zilphia Harrison paid her state and county tax 
for the year 1924 the tax collector Glascock County giving 
him check the Sparta Savings Bank. The tax accepted 
her check and gave her tax receipt the regular form. held 
the check from October October 27, 1924, and the last-named 
day deposited the Bank Gibson for collection. The check was 
sent the Bank Gibson bank Atlanta, and was indorsed 
the bank Atlanta October 28, 1924, and sent the Sparta 
Savings Bank for payment. The check reached the Sparta Savings 
Bank October 30, 1924, and the account Mrs. Zilphia Harrison was 
charged with the amount the check, and the canceled check was 
later delivered her the bank. check, exchange, 
was issued Sparta Savings Bank and mailed the forwarding bank 
Atlanta remittance for the Mrs. Harrison’s check. 
Before the exchange check was collected, the Sparta Sav- 
ings Bank failed, and discontinued business. The tax collector did 
not receive the proceeds the check. Later issued fi. fa. 
(warrant against Mrs. Harrison and had levied; 
whereupon she instituted the present action enjoin the tax collector 
and the sheriff from proceeding with the levy. The judge, whom 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1028. 
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the case was submitted, without the intervention jury, upon 
agreed statement facts (in substance set, out above), overruled 
demurrer the petition and enjoined the tax collector and sheriff 
from further proceeding for the collection the tax fi. fa. against 
Mrs. Harrison, which judgment tax collector and the sheriff 
cepted. 

The collecting bank was the agent the tax collector; and, while 
must paid gold silver, the bills such banks 
pay specie promptly’’ (Civil Code 1910, 1013), yet the effect the 
transaction the instant case was pay the taxes lawful money; 
and the court did not err overruling the demurrer the petition 
and granting the injunction. See Smith Roofing Co. Mitchell, 
117 Ga. 772, 47, Am. St. Rep. 217; Pollak Niall-Herin 
Dufour, Ga. 376, 543, 300, Am. St. Rep. 89, 

Judgment affirmed. 


TIME PRESENTMENT DEMAND NOTE 


Klemann Collins, New York Supreme Court, Appellate Division, 
227 Supp. 589 


The question whether demand note which presented nearly 
six years after its date presented within reasonable time for 
the purpose charging indorser with liability depends upon 
the particular cireumstances surrounding the transaction. 

the present case order the trial court, denying the 
defendant’s motion dismiss the complaint, was affirmed. The 
appellate court held that the plaintiff was entitled show the 
trial, possible, which would justify him delaying 
presentment for long time. 


Action George Klemann against Effa Collins, individually, 
impleaded, From order denying defendant’s motion dismiss 
defendant individually appeals. Affirmed. 

Albert Woodruff Gray, New York City, for appellant. 

Paul Kammerer, Jr., New York City, for respondent. 


FINCH, J.—From order denying motion dismiss the com- 
plaint upon the ground that upon its face cause action was 
stated, this appeal taken. The order appealed from should af- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1078. 
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The action against indorser upon demand promissory 
note which, alleged, was duly presented for payment, although 
likewise alleged that the note was made March 1920, and not 
presented until December 15, 1925. 

The defendant appellant urges here, she did Special Term, 
that the complaint shows upon its face that the note suit was not 
presented within reasonable time, hence fails state cause 
action. For this proposition the defendant relies upon the provisions 
the Negotiable Instruments Law that demand note must pre- 
sented within reasonable time (Negotiable Instruments Law, 131), 
with the fact that appears upon the face this complaint 
that more than five years have elapsed between the making the note 
and its presentment, and the fact that the courts have held far shorter 
periods delay unreasonable. Therefore the defendant ap- 
pellant contends, since presentment within reasonable time was 
necessary condition the plaintiff’s right the plaintiff has 
failed allege that has obligation which, under the statute, 
has mature appropriate legal steps against the maker 
and indorser. Commercial Nat. Bank Syracuse Zimmerman, 
185 210, 1020. The defendant appellant urges that 
the complaint defective because the plaintiff has not set out his 
complaint the facts which would excuse the apparent delay pre- 
sentment. complete answer this contention that, alleging 
that the note was duly presented, the plaintiff has sufficiently set forth 
plain and concise statement his cause action, which all that 
required. Civil Practice Act, 241, Rules Civil Practice, No. 92. 
Whether not there was reasonable presentment, would depend 
upon the particular facts shown upon the trial. may that under 
certain circumstances presentment note within few months 
may not within reasonable time, and that the bar the 
plaintiff may show that presentment after five years may rea- 
sonable time. For example, the bar, the plaintiff might show 
that delayed presenting the note accordance with the request 
both parties liable thereon. was said Chief Justice Parker 
German-American Bank Rochester Atwater, 165 36, 40, 


reasonable time cannot always measured months; 
indeed, investigation limited number authorities discloses 
that short period three months and long one twenty- 
one months has been held within reasonable time, depending 
upon the special facts each case. The period three months 
seemed one time likely adopted the courts, because that 
the period for which notes intended for discount are usually 


4 

’ 
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upon the trial the facts are not dispute, the question will 
one law for the court, but if, the other hand, the facts concerning 
the delay presentment are issue, will then become question 
for the jury decide the disputed facts under proper instructions 
the court the law. American Trust Co. Manley, 195 App. 
Div. 811, 187 895. follows that the order appealed from 
should affirmed, with $10 costs and disbursements. 

Order affirmed, with $10 costs and disbursements. 


DEPOSITOR BONDS NOT ENTITLED 
PREFERENCE BANK’S FAILURE 


Gaty French, Commissioner Finance, Springfield, Mo., Court 
Appeals, Rep. (2d) 1043 


Where the owner bonds deposits them with bank and con- 
sents the bank’s use them for loan, will not 
entitled preferential payment upon the failure the bank. 


Action Gaty against French, Commissioner Fi- 
charge the Commercial Bank Bertrand. From ad- 
verse judgment, plaintiff 

Russell Joslyn, Charleston, for appellant. 

George Kirk, Charleston, for respondent. 


COX, J.—This action seeks have claim against bank, 
the hands the finance commissioner for purpose liquidation, de- 
clared preference. The trial court refused grant the relief asked, 
and plaintiff appealed. 

The facts are substantially follows: The plaintiff had deposit 
for safekeeping the Commercial Bank Bertrand $2,000 gov- 
ernment bonds. The bank desired borrow $2,000 from the Federal 
Reserve Bank St. Louis, Mo., and for the the 
bank the plaintiff loaned his $2,000 bonds the bank and agreed 
that the bank might use these bonds collateral secure loan 
$2,000 from the Federal Reserve Bank. The bonds were used the 
bank agreed. The bank issued plaintiff the following certificate 
deposit: 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 130. 
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Bank Bertrand No. 208. 
000.00 Bertrand, Missouri, May 12, 1924. 

Gaty has deposited this bank two thousand 
dollars, payable the order himself demand (in current funds) 
after date, with interest the rate per cent. per annum the 
return this certificate properly indorsed. 

deposit made United States Liberty bonds follows: 
4th issue No. $500.00; 4th issue No. $500.00; 
4th issue No. K00580820, $500.00; 4th issue No. H00580818, $500.00. 

Gaty, 


—bearing the following 


agree and guarantee return the bonds listed this 
certificate demand. 
Bank Bertrand, 
hereby guaranty the payment the within de- 
posit and hereby waive protest, demand, and notice nonpayment 


thereof. 
Gaty, 


The Commercial Bank Bertrand failed and went into the hands 
the finance commissioner for liquidation. Prior its failure the 
plaintiff had demanded return the bonds, but they were not re- 
turned. They remained with the Federal Reserve Bank collateral 
and were there the time the Commercial Bank failed. Afterwards 
the plaintiff, order secure the return his bonds, was required 
and did pay the Federal Reserve Bank the amount for which the 
bonds were held collateral which amounted $2,030.68. then 
filed his claim for that amount with the deputy finance commissioner 
charge the Commercial Bank, and was allowed the claim 
general creditor. This suit was then filed for the purpose having 
this claim declared preference with the result heretofore stated. 

The certificate deposit issued and accepted plaintiff does 
not its face contain any reference return the bonds. The 
indorsement the back, however, which, think, must taken 
into consideration does provide that the bank agrees return these 
bonds plaintiff demand. The other indorsement the 
cate personal guaranty Gaty and Ponder, and their 
liability upon that guaranty not before this time. 

Plaintiff states his petition that: 


was the said bank that wanted the 
bonds use collateral security for the purpose obtaining loan 
from the Federal Reserve Bank the City St. Louis, and that 
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he, writing, notified the Federal Reserve Bank that consented 
its making the loan the said Commercial Bank the bonds.’’ 


That statement, doubt details the actual transaction 
between plaintiff and the Commercial Bank, and our mind elimi- 
nates all consideration whether the deposit the bonds with 
sidered general deposit, then, course, there could 
agreed that the identical bonds should returned plaintiff 
demand and which, standing alone, would entitle 
preference, then the effect that deposit was destroyed and the 
relation between plaintiff and the Commercial Bank were changed 
agreement that the bonds should used the bank 
When the bank borrowed the money and with 
consent put these bonds collateral secure the repayment 
the money, the deposit the bonds was eliminated and the rights 
the parties are determined the contract between them 
which was agreed that the bank should use the bonds collateral, 
and upon the effect that agreement that the right plaintiif 
When plaintiff agreed that the bonds should used the bank 
collateral, assumed the risk the bank being able return the 
bonds him his demand. demanded the bonds time 
when the bank was unable pay its debt the Federal Reserve 
Bank and release the bonds, his remedy was action against the 
bank for the value the bonds. could not retake the bonds from 
the Federal Reserve Bank and the Commercial Bank could not, 
would not, pay the debt the lender and release the bonds, 
right recover the bonds was lost, and all could would 
recover their value from the Commercial Bank. 
been followed and had secured judgment against the Com- 
mercial Bank for the value the bonds before closed its doors, 
there could question that his judgment could only allowed 
now general debt and could have claim for preference. 
not think the fact that the bank failed and then plaintiff paid 
the debt the Federal Reserve Bank order release his bonds 
changes the relation the parties. already said, when plaintiff 
consented that the bank should use his bonds collateral assumed 
the risk the bank being able return them, and, failed, then 
the bank owed him whatever lost its inability return his 
bonds, and this debt the bank him was the same 
any other general debt. exactly the same condition 
would if, instead loaning the bank his bonds used 
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collateral, had signed the note for the bank surety and thus 
loaned his instead his bonds. Had signed surety for 
the bank and had been required pay the debt, would then have 
been general creditor the bank, and think that his status 
under the facts this case. 

The judgment will affirmed. 


SURETIES NOT LIABLE BOND SECURING 
DEPOSITS 


Ingram Bank Warsaw, Supreme Court North Carolina, 142 
Rep. 231 


bond sheriff’s bank deposit recited that the sheriff 
certain funds deposited the bank and the condition 
the bond was that the bank should ‘‘turn said funds over to’’ the 
sheriff. was held that this bond did not protect the sheriff 
funds deposited after the date the bond, especially where the 
funds subsequently deposited were different account 
than the one existing the time the execution the bond. 

The fact that the sureties the bond were directors the 
bank which the funds were deposited did not any way in- 
their liability under the bond. 


Action Charles Ingram against the Bank Warsaw and 
others. Judgment for plaintiff, and defendants, with the exception 
defendant named, appealéd. Reversed. 

Action recover bond executed the Bank Warsaw 
principal, and its sureties, indemnify plaintiff 
from loss certain funds deposited him with the Bank 
Warsaw. The Bank Warsaw was adjudged insolvent prior 
the commencement this action. answer was filed the com- 
plaint its Judgment default final was rendered 
against said receiver. There was appeal from this judgment. 
Answers were filed the other defendants, admitting the execution 
the bond them sureties, but denying liability this action 
upon said bond. 

The issue submitted the jury was answered follows: 


“In what sum, any, are the defendants’ sureties indebted the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 167. 
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From judgment accordance with the verdict, defendants, sure. 
ties the bond, appealed the Supreme Court. 

Beasley, Kenansville, for appellants. 

Graham, Clinton, Geo. Ward, Wallace, and 
Boney, Genansville, for appellee. 


CONNOR, J.—On February 17, 1925, plaintiff, 
Duplin County, whose term office had expired December, 1924, 
had deposit with the Bank Warsaw, Kenansville branch, the sum 
$30,988.48. The said sum was credited partly the 
Sheriff, 1923 Tax.’’ 

compliance with his request, the Bank Warsaw said day 
caused bond executed and delivered plaintiff, words 
follows: 


Carolina, Duplin County. 

all men these presents that we, the Bank Warsaw 
and Kenansville, C., corporation, and the undersigned sureties, 
are held and firmly bound unto Charles Ingram the sum 
$30,000, for which payment well and truly made bind our- 
selves, our heirs, executors, and administrators, jointly 
firmly these presents, the amount set opposite our names. 

and sealed this the 17th day Feb. 1925. 

the above obligation suck that, whereas 
Charles Ingram has certain funds deposited the Bank War- 
saw, corporation, and the said Bank Warsaw shall turn said 
funds over said Charles Ingram, when demanded, then this bond 
null and void; otherwise full foree and effect. 

Stevens, Pres. [Seal] 
Powell, Secretary [Seal] 

Frederick. [Seal] 


After the execution said bond, plaintiff made deposits from time 
time with the Bank Warsaw, which were credited, accordance 
with his request, some the account carried the books the bank, 
under the name ‘‘C. Ingram, and some the account 
under the name ‘‘C. Ingram, Sheriff, 1923 Tax.” 
Checks drawn plaintiff these accounts were paid the bank, 
and duly charged the said accounts, respectively. August 
1925, and subsequent said day, plaintiff made deposits with the 
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said bank, which, his request, were credited the account 
Ingram, Back Tax Account.’’ Checks drawn plaintiff this 
account were duly paid and charged said account. 

November 1925, plaintiff withdrew from the bank War- 
saw the entire balance his the two accounts, which were 
carried the books the bank prior and the 17th day 
February, 1925. April 21, 1926, the Bank Warsaw was de- 
insolvent, and receiver was thereafter duly appointed for said 
bank. said day the balance the credit the account 
the books the bank, under the name ‘‘C. Ingram, Sheriff, Back 
Tax was deposits the said ac- 
count were made plaintiff after the date the bond, upon which 
plaintiff seeks recover this action. 

Upon the evidence tending show the facts above stated, 
there was error the refusal the court allow defendants’ motion, 
the close the evidence, for judgment dismissing the action 
upon nonsuit. 

the express terms the bond, the Bank Warsaw turned 
over plaintiff certain funds deposited with the said bank, upon his 
demand, the bond became null and void, and defendants, sureties 
thereon, were discharged liability. The bond cannot construed 
indemnifying plaintiff from loss funds deposited with 
the bank after its date,.certainly when said funds are his 
request, another All the evidence shows that the bank has 
paid the funds deposit with it, the date the bond, plain- 
tiff, upon his demand. The amount now due the plaintiff the 
bank was deposited after the execution the bond, and not in- 
cluded the sum for which defendants are liable, sureties the 
bond. 

Plaintiff alleges his complaint ‘‘that was the purpose and 
intent said bond and the parties thereto that the same should 
secure the plaintiff $30,000 against any loss tax moneys 
which the plaintiff might the date said bond thereafter have 
deposit said Bank This allegation denied 
defendants their answers. The language the bond does not 
this allegation. Defendants’ liability restricted the 
funds deposit the date the bond; they cannot held liable 
for funds thereafter deposited. 

The principle stated Edgarton Taylor, 184 571, 115 


156, applicable upon the facts the instant case. said 
the opinion that case: 


are favored the law. Their obligations are ordinarily 
assumed without pecuniary compensation, and are not extended 
implication construction. They have right, have said, 


e 
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stand the terms their contract, and having consented bound 
certain extent only, their liability must found within the terms 
that consent, strictly construed, and has been said insuf. 
ficient that the surety may sustain injury change the con- 
tract, that may even for his benefit.’’ 


This principle applicable, notwithstanding the fact, shown 
the evidence, that defendants, the time they signed the bond, were 
directors the Bank Warsaw. Page Trust Co. Rose, 192 
673, 135 795. They were liable plaintiff, not directors 
the bank, but sureties the bond. This liability having been 
charged, plaintiff cannot recover them this action. 

The judgment favor plaintiff and against defendants, sureties 
the bond, reversed. 


RIGHTS HOLDER CASHIER’S CHECK 
FAILURE BANK 


Montana-Wyoming Association Credit Men Commercial National 
Bank Miles City, Supreme Court Montana, 
259 Pac. Pep. 1060 


The holder cashier’s check not entitled preference 
payment over the other creditors upon the failure the issuing 
bank. This even though the holder the check trustee 
and the check represents payment made for mer- 
chandise purchased from the bankrupt estate. 


Action the Montana-Wyoming Association Credit Men, 
trustee the estate Charles Hexom, bankrupt, 
against the Commercial National Bank Miles City 
Judgment for plaintiff, and defendants appeal. Reversed with 
tion. 

Loud Leavitt, Miles City, for appellants. 


CALLAWAY, plaintiff the trustee bankruptey 
the estate one Hexom, bankrupt. Palmer referee 
bankruptcy, residing Miles City. 

Upon the purchase merchandise the bankrupt estate, the pur- 
chaser, instead transmitting the sale price, $600, the trustee 


similar decisions see Banking Law Journal Digest (Third 
Edition) 135. 
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Billings, paid the referee Miles City. The referee, Mr. Palmer, 
desiring remit the money the plaintiff, went the Commerical 
National Bank Miles City, going gave the money the 
draft clerk and requested draft favor the plaintiff Billings 
for the amount. 

far the record discloses, Mr. Palmer did not give the draft 
any one else the bank any information respecting the source 
of, character of, the money his possession. was given 
check for $599.40 favor Mont.-Wyo. Association Credit 
the bank retaining cents for its service. Mr. Palmer sent 
the check mail the plaintiff Billings, Mont., where was 
received February 1924. The plaintiff deposited the check 
Billings bank the day its receipt, and that bank mailed the 
Commercial National Bank Miles City for payment. The date 
its receipt the Commercial National Bank not shown definitely. 
That bank closed its doors the 8th February, 1924, and did not 
thereafter open for the transaction business. The check was re- 
turned the Billings bank February 11, 1924. 

When the Commercial National Bank its doors had 
hand sum money much excess $600. receiver for the 
closed bank having been appointed, the plaintiff presented its claim 
him due time and form, claiming preferential right the amount 
money represented the check, but the receiver allowed the claim 
general one. The plaintiff then brought this suit against the bank 
and its receiver for the purpose having the claim declared prefer- 
ential. The district rendered judgment for the plaintiff, declar- 
ing the sum $599.40 preferred claim against the property 
and assets the Commercial National Bank, paid the receiver 
out the funds the bank preference any other claim any 
other creditor not having preferred claim, and directed the payment 
thereof accordingly. From that judgment the defendants have ap- 
pealed. 

drawn bank upon itself, and accepted the act issuance. 
Brannan’s Negotiable Instrument Law (4th Ed.) 877. 

suggested that, while Palmer for draft, was given 
cashier’s check. There legal difference the meaning the 
terms. ‘‘A banker’s check, popularly understood, check, draft, 
other order for payment money, drawn authorized officer 
bank upon either his own bank some other bank which funds 


his bank are Michie, Banks and Banking, 1611; 
673. 
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established custom long standing among banks 
usually represented check or, employ the usual term, 
draft. bank having with correspondent will sell its 
drawn upon the correspondent, with direction the correspondent 
pay the same upon presentation. check is, effect, 
promise that the issuing bank will pay the amount the 
presentation. The check not the credit but represents the 
not itself money simply used such. The 
money paid the bank the purchaser the draft becomes the bank’s 
money. The transaction that purchase and sale. trust rela- 
effect, Harrison Wright, 100 Ind. 515, Am. Rep. 805; Grammel 
Carmer, Mich. 201, 418, Am. Rep. 363; Spiroplos 
Seandinavian-American Bank, 116 Wash. 491, 199, 997, 
181. 

The relation between the bank and the holder check issued 
that debtor and Clark Toronto Bank, Kan. 
Mastin Bank, 318, Fed. Cas. No. 12,063. 

But urged counsel for plaintiff that the money the 
hands Palmer referee was custodia legis. For the purposes 
this decision may conceded that was. The money was 
trust fund the hands the referee, but was such the posses- 
sion the bank? The fact alone that was custodia legis and that 
was received the bank does not suffice charge the bank 
trustee the fund. Money the hands sheriff, collected pur- 
suant writ attachment writ execution, while the hands 
the sheriff, custodia legis, but, the sheriff were deposit 
the money bank his private the bank, having notice 
the trust character the funds, and having intermingled the 
money received from him with the funds the bank, clearly would 
not trustee the money received. Rabin Cascade Bank, 
Mont. 414, 72. with the money deposited the referee for 
which received check, the bank having notice the 
character the funds. 


mere fact that the deposit trust fund, and known 
the bank such, will not itself make the bank trustee the 
funds for the benefit the cestui que trust, give him pref- 
erence over other creditors. order have that effect, there must 
something the the deposit constitute special, 
contra distinguished from general, deposit, into which two classes 
all deposits commercial banks may divided. deposit 
belongs the former class, the fiduciary relation might well arise; 
the latter, the absence mala fides, could not so, for 
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general deposit good faith the title the fund deposited passed. 
The bank became the owner thereof. The relation debtor and 
and not that trustee and cestui que trust, was created. 
other words, general deposit the trust fund, whereby mis- 
appropriation intended accomplished, the owner the fund be- 
comes the bank and stands upon precisely the same 
footing the other general the bank who are 
thereof, and who entitled preference over them.’’ Michie, 
Banks and Banking, 611. 


Trusts under our statute are either voluntary involuntary. 
voluntary trust obligation arising out personal confidence 
reposed in, and voluntarily accepted by, one for the benefit another. 
Section 7879, 1921. involuntary trust one that created 
operation law. Id. 7880. clear that, trust were 
declared here, would involuntary trust. One who wrong- 
fully detains thing involuntary trustee thereof for the benefit 
the other. Id. 7886. One who gains thing fraud, accident, 
mistake, undue violation trust other wrongful 
act, is, unless has some other better right thereto, involuntary 
trustee the thing gained, for the benefit the person who would 
otherwise have had it. Id. 7887. 

Surely there fact appearing this which would bring 
the Commercial National Bank within the definition involun- 
tary trustee. Those who deal with trustee the subject 
the trust with knowledge the trust, are bound the terms 
the trust, but not with those who deal with trustee, good 
faith, ignorant the fact that trustee, that trust exists. 

the present case the referee having his possession money 
legis, but without apprising the bank concerning that fact, 
giving the bank information whatsoever respecting the 
the money its character, passed money over the counter 
chased check for the amount thereof, less exchange, for his personal 
convenience. The bank came into possession the money good 
faith and the ordinary course business. did not gain the 
money fraud, accident, mistake, undue influence, the violation 
trust, any wrongful act. The referee merely the 
the bank and that transaction became the bank’s 
the bank was his debtor. When the bank received the money without 
notice its character, the money became the bank’s property without 
being impressed with any trust favor the plaintiff. There was 
nothing the transaction establish create trust relationship 
between them. 

Bramwell United States Co. (C. A.) 299 705, 
affirmed 269 483, Ct. 176, Ed. 368, relied upon 
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counsel for plaintiff, but has application here. That was case 
wherein money deposit with bank stood the name Indian 
agent who held for the use and benefit the Indians their 
erty. The bank, with the United States Fidelity Guaranty Co. 
surety, executed the United States bond secure the payment 
the deposit. The United States was guardian for the Indians, and 
the court held that the deposit represented debt due the United 
States which the surety company had recognized executing the 
bond. 

United States Brock (D. C.) (2d) 265, and United States 
Adams (D. C.) (2d) 624, also relate debts due the United 
States. The money the possession the referee this case was 
not debt due the United States. was the property the bank- 
rupt estate, distributed due course the bankrupt’s creditors, 
less administrative expenses. 

The action the receiver approving general claim was 
correct, and the court erred declaring entitled preference. 

follows that the judgment the trial court must reversed, 
with direction dismiss the action, and ordered. 

Reversed, with direction dismiss. 


PRESIDENT CORPORATION SIGNING NOTE 
WITHOUT AUTHORITY PERSONALLY 
LIABLE 


New Georgia Nat. Bank Albany, Ga. Lippmann, New 
York Supreme Court, Appellate Division, 226 Supp. 233 


The Negotiable Instruments Law provides that, person who 
signs instrument agent, and adds his signature words in- 
dicating that signs representative capacity, will not 
liable signs with proper authority. Under this provision one 
who signs note president corporation without authority 
personally liable. 

The note here involved was signed the following manner: 
was written Judge Finch. 


Appeal from Special Term, New York County. 
Action the New Georgia National Bank Albany, Ga., against 
Lippmann and Lippmann, individually. From order 


similar decisions see Banking Law Journal Digest (Third 
Edition) 310. 
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denying his motion dismiss the complaint, defendant last named 
appeals. Affirmed, with leave defendant last named individually 
answer within days from service order. 

Joseph Hazen, New York City (Morris Ebenstein, New 
York City, counsel, and Stanleigh Friedman, New York 
City, the brief), for appellant. 

Wickes Neilson, New York City (N. George, New 
York City, counsel, and John New York City, 
the brief), for respondent. 


PROSKAUER, J.—Plaintiff sues upon promissory note signed 
alleged that the corporate defendant denies the authority the indi- 
vidual defendant execute the note its president. The plaintiff 
therefore asks judgment the note the alternative, against the 
corporate individual defendant, under the provisions section 
213 the Civil Practice Act. 

The individual defendant attacks the complaint upon the ground 
that, even signed the note behalf the corporate defendant 
without authority, not liable upon the note, but only action 
for breach warranty authority, and that therefore the com- 
plaint predicated upon the note itself states cause action what- 
ever with respect him. think the court Special Term cor- 
rectly held that, the absence authority sign the note for the 
corporate defendant, the individual defendant liable upon the note. 

this was not prior the enactment the Negotia- 
ble Instruments Law. The position, however, sustained 
section the Negotiable Instruments Law (section the 
Uniform Negotiable Instruments Law), which reads: 


Person Signing Agent. Where the instrument con- 
tains person adds his signature words indicating that signs 
not liable the instrument was duly 


words ‘if was duly authorized’ seem carry the implica- 
tion that, unauthorized, the agent not merely liable for breach 
nonnegotiable warranty, but liable the instrument itself.’’ 


This interpretation finds unqualified support the opinions the 
commissioners who drafted the Negotiable Instruments Law. 
ford, the draftsman employed the commissioners, his Anno- 
tated Negotiable Instruments Law (4th Ed.) writes page 52: 


the original draft submitted the Conference Commis- 
sioners Uniformity Laws, this section reads follows: ‘Where 
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person adds his signature words indicating that signs for 
the instrument; but the mere addition words describing him 
agent, filling representative character, does not exempt him 
from personal This the English rule, and was the rule 
New York prior the statute. Under that rule person signing for 
behalf principal was not liable the instrument, notwith- 
standing had authority bind his There was im- 
plied warranty his part that possessed such authority, and, 
did not, became liable upon such warranty for the damages 
resulting from the breach. Miller Reynolds, Hun, 400 [36 
660]. But action could maintained against him the in- 
strument, when its terms did not purport bind him. 

The effect the section, now stands, is, probably, permit the 
holder sue the agent the instrument, duly au- 
thorized sign the same behalf the 


The between Professor Ames, Judge Brewster, and 
Professor MeKeehan (quoted Brannan’s Negotiable Instruments 
Law [4th Ed.] 163) fortifies Crawford’s conclusion. Professor 
Ames writes: 


this section. agent signing without authority the 
principal is, liable the 


the change, but states that was made. Judge Brew- 
ster, one the commissioners, writes: 


injustice. The agent should know whether has 
authority. should liable the maker the note. Such the 
rule the German code.’’ 


Professor stated: 


rule section 20, though difficult justify principles 
contract, has important practical advantages. negotia- 
bility, and enables the plaintiff prove with ease and certainty the 
amount 


Professor Chafee, the editor the fourth edition Brannan’s 
Negotiable Instruments Law, states that the cases indicate ‘‘that the 
placed upon this section Dean Ames and other writers 
will adopted the His amply sustained 
the great weight authority. Ryan Hebert, 47, 124 
657; Pain Holteamp (D. C.) (2d) 444; Austin Nichols 
Co. Gross, Conn. 782, 120 596, 597, 
tra. Pain (2d) 443, 444, Phillips, District 
Judge, writes: 

believe that was the purpose the framers the Uniform 
Law change the common-law rule above referrd to, and make the 
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person liable the instrument executed the name his 
purported principal without express general authority so. 
Such rule affords remedy subsequent holders well the 
original payee. The procedure for its enforcement more simple. 
Under the actual damages are more readily proven. All this adds 
the negitiability commercial paper.’’ 


Ryan Hebert, 47, 49, 124 657, Sweeney, J., said: 


undoubted this section render one, signing for 
liable the instrument, acts without authority.’’ 


Austin, Nichols Co. Gross, Conn. 782, 786, 120 596, 
597, Wheeler, J., states: 


arising under this law are decided without reference 
the authority prior decisions. Where one adds his 
signature negotiable instrument words indicating that signs for 
the instrument was not duly authorized.’’ 


The decided cases thus adopt the intent the commissioners who 
framed the Uniform Negotiable Instrument Law. Their intent con- 
forms with the experience and understanding the commercial com- 
munity. should effectuate this intent both uniformity 
and keep the law accord with commercial usage. For these rea- 
sons, the order appealed from should affirmed, with $10 costs and 
disbursements, with leave the defendant Lippmann answer, 
payment said costs and $10 costs motion Special Term. 

Order affirmed, with $10 costs and disbursements, with leave de- 
fendant Lippmann, individually, answer within days from 
service order, upon payment said costs and $10 costs motion 
Special Term. 

Dowling, J., and Merrill and JJ., 


Finch, exigencies arising out the 
lation commercial paper not, opinion, require construe- 
tion section the Negotiable Instruments Law, which predi- 
cates upon mere negative implication the change rule previously 
well established both England and this state, and the readoption 
rule deliberately discarded because unjust. 
are divided upon this question. Professor Huffeutt, 
“The Law Negotiable (1898), page 316, says: 


will observed that the language the Negotiable Instru- 
ment Law seems imply that the agent not duly authorized, 
will liable the instrument; but open question whether 


would change well established rule upon negative im- 
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American Law Notes, 104, the author, discussing this 
very question, states: 


change the common law had been intended could have 
been accomplished unequivocally adding few words, namely, ‘but 
liable the instrument, was not duly authorized’; and 
courts constantly reason that where, had change been intended, ‘it 
would have been easy say so,’ will not presumed matter 
inference.’’ 


Professor Ames, while assuming that the rule may have been 
changed, the court act upon implication, says: 


unjust, and departure from the English act and the 
almost uniform current judicial decisions, which the agent 
liable only his implied warranty 


Judge Selden, White Madison, 117, 122, shows how 
this rule, which now sought restore, was formerly the rule 
this state, but was because productive much injustice: 


defendant, having executed the note the name Snow, 
without authority, would held liable, according several decisions 
this state, the maker the note. Dusenbury Ellis, Johns. 
Cas. Am. Dec. 144]; White Skinner, Johns. 307 Am. 
381]; Feeter Heath, Wend. 487; Rossiter Rossiter, 
Wend. 494 [24 Am. 62]; Meech Smith, Wend. 315; Palmer 
Stephens, Denio, 480; Piumb Milk, Barb. 74. The authority 
these has been somewhat shaken the remarks the judges 
who delivered opinions the case Walker Bank the State 
New York Y.] Seld. 582, and England, well several 
the United States, the principle upon which they rest, they are 
supposed present the only ground liability the agent, has 
been substantially repudiated. Collen Wright, Eng. Eq. 


support the construction section contended for, the re- 
spondent has quoted statements the commissioners who framed the 
act. The courts, however, must guided the language the stat- 
ute enacted the Legislature, and not the subsequently ex- 
pressed statements the preconceived ideas the draftsmen. 
Trans-Missouri Freight Ass’n, 166 290, 318, Ct. 540, 
Ed. 1007; Pennsylvania Co. International Coal Mining 
Co., 230 184, 198, Ct. 893, Ed. 1446, Ann. Cas. 
1915A, 315. 

The result here reached strengthened comparison the 
limit recovery action for intentional fraud and deceit “‘to 
indemnify the party injured. All elements profit are 
Reno Bull, 226 546, page 553, 124 144, 146. While 
the recovery limited the actual damages suffered action 
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for intentional fraud and deceit, yet the case bar the appellant 
may penalized, and the plaintiff allowed profit, the recovery 
the full amount the note. This may out all proportion 
the damage suffered, and the maker the note may have innocently 
assumed that possessed the necessary authority until the court ad- 
judged otherwise. 

The aggrieved party made whole awarded the actual dam- 
ages sustained reason not receiving the benefit the contract 
which was induced believe was making. The complaint 
the case bar thus fails state cause action against the appel- 
lant upon the contract. also fails state cause action upon 
the theory breach warranty authority. lacks essential al- 
legations representation authority the appellant and reliance 
thereon the plaintiff plaintiff’s damage. 

For the foregoing reasons, dissent from the holding, and vote 
reverse the order appealed from. 


BANK NOT REQUIRED EXERCISE DISCRE- 
TION RECEIVING SUBSTITUTED 
COLLATERAL 


Stanton Yakima Valley Bank, Supreme Court Washington, 266 
Pac. Rep. 199 


The plaintiff delivered note, together with the collateral se- 
it, the defendant bank for collection. also delivered 
the bank letter the effect that the bank might surrender 
the collateral the maker and take Attalia bonds its place. 
Later, authorized the bank accept any security which the 
bank might deem safe. Afterwards the bank surrendered the col- 
lateral and took Attalia bonds security. These bonds proved 
worthless. was held that the bank was not required 
exercise any discretion with regard the value the bonds re- 
ceived and was not liable the plaintiff. 


Action Robert Stanton against the Yakima Valley Bank. From 
judgment directed for defendant, plaintiff appeals. 
firmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 247, 
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Joseph Cheney and Nat Brown, both Yakima, for ap. 
pellant. 
Snively, Yakima, for respondent. 


PARKER, J.—The plaintiff, Stanton, seeks recovery damages 
from the defendant bank which claims have suffered result 
the bank’s negligence surrendering certain bonds deposited 
Stanton with it, held him security for note belonging him 
which was also left with for collection; the bank claiming have 
been authorized Stanton make such surrender the bonds and 
other bonds lieu thereof. The case proceeded trial the 
superior court Yakima county sitting with jury. Upon the close 
the introduction the evidence, counsel for the bank moved for 
instructed verdict its favor, insisting that was entitled have 
the disposed matter law. This motion was granted, 
and verdict and judgment were rendered accordingly. From this dis- 
position the the superior court, Stanton has appealed 
this court. 

The controlling facts, read this record, are admitted and 
otherwise clearly established Stanton’s own testimony, and may 
summarized follows: June 16, 1922, Stanton loaned 
Pratt Co., $4,500, taking its promissory note therefor, 
the same time receiving from Pratt Co. Richland bonds the 
face value $5,000 collateral security for the payment 
note. that day, Stanton left the note with the bank for collection 
and also left with the bank the Richland bonds given him Pratt 
Co. collateral security. that time, Stanton gave the bank, 
written letterhead stationery Pratt Co., the following 


Securities 
Wash., June 16, 1922. 
Valley Bank, Yakima, Wash.— Gentlemen: You are 
hereby authorized permit Pratt Company substitute 
security the note attached this letter, follows: 
bonds 90% par value 
bonds 90% par value 
warrants 90% face value 
and accrued interest, and such other collateral may acceptable 
myself from time time. 
very truly, Robert Stanton.” 


Soon thereafter Stanton left Yakima and went Bryn 
near Seattle, spend the summer, remaining there until some time 
September. August 22, 1922, Stanton, from Bryn 
addressed the cashier the bank and put the hands Pratt 
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its request, for delivery the bank, the following communica- 
tion: 
Mawr, Wash., August 22, 1922. 
any the bonds hold collateral, they can have them leaving 
others with you the same amount that you will pass upon ‘safety 
first.’ 
send Sept. July and August statements, will 
not return until later. 
faithfully, Robert Stanton.’’ 


conceded that the words ‘‘I hold therein 
used, mean the Richland bonds question. The last paragraph mani- 
festly refers only Stanton’s general deposit account with the bank. 
Soon thereafter this communication was delivered the bank 
Pratt Co., and soon thereafter the bank accepted from Pratt Co. 
Attalia bonds the face value and amount specified Stanton’s 
authorization June 16th, lieu the Richland bonds, which the 
bank accordingly surrendered Pratt Co. Maturing interest 
coupons the Attalia bonds were thereafter collected the bank 
January and July, 1923, and Stanton upon his general 
deposit account. Thereafter, shall assume, the payee the 
Attalia bonds defaulted payment interest, and thereafter those 
bonds proved but small and possibly value. Thereafter 
Pratt Co. became insolvent, and its creditors received dividends. 
this manner, Stanton lost practically the whole the amount 
loaned him Pratt Co. 

Merely sidelights this controversy, negativing negligent exer- 
discretion the part the bank accepting Attalia bonds 
substituted collateral, make the following observations. There 
evidence that the bank any its officers any manner 
advised induced Stanton make the loan Pratt Co. There 
evidence that the bank any its officers any manner 
advised induced Stanton write the communication August 
22d. There evidence the bank having required de- 
manded from Pratt Co. any authority, addition that evidenced 
the authorization June 15th, for surrender the Richland 
bonds and accept lieu thereof Attalia bonds collateral security 
the note. There evidence the bank ever being better ad- 
vised than Stanton himself the value Attalia bonds. There 
evidence the bank its officers having any reason believe 
that the purpose the authorization August 22d, brought 
Pratt Co. from Stanton, was other than that authorization 
the part Stanton for the bank its discretion receive from 
Pratt Co., lieu the Richland bonds, collateral other than 
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bonds,’’ ‘‘Attalia and ‘‘Attalia warrants,’’ 
enumerated the authorization June 16th. Whatever discretionary 
authority was given Stanton Pratt Co. the communication 
August 22, 1922, manifestly was not necessary exercised 
the bank, nor was the bank asked Pratt Co. exercise any such 
authority. objection was made the bank Stanton its 
having accepted substitution the Attalia bonds for the Richland 
bonds until after default payment interest the Attalia bonds 
the summer 1923. 

seems that the conceded and undisputedly proven 
argue conclusively this whole case support its disposition 
made the trial court. seems very clear that the bank ae. 
substitution Attalia bonds for Richland bonds collateral 
security for the note given Pratt Co. Stanton, strictly 
with the unrevoked authority given the bank Stanton 
the authorization June 16th. The case seems have been 
waged upon the theory that the bank was called upon exercise some 
diseretion substituted collateral, touching the value 
substituted collateral. Had the bank accepted substituted collateral 
other than that specifically enumerated the authorization June 
16th, this theory would have some place our present inquiry; but 
that moment here. There was nothing for the jury decide. 

The judgment affirmed. 


ACCOMMODATION MAKER NOT LIABLE 
NOTE 


Tousley Dishman, California District Court Appeal, 266 Pac. 
Rep. 373 


One who signs promissory note for accommodation 
the note only one who holder for value due course. 


Action Herbert Tousley against Dishman and others. 
Judgment for plaintiff, and defendants appeal. Reversed. 

Mulligan Ryzek, Los Angeles, for appellants. 

Milton Young, Lyndol Young, William Young, and Young 
Young, all Los Angeles, for respondent. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 41. 
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STEPHENS, B.—The defendants signed note payable plain- 
tiff, and this action, which was brought for its collection, they set 
the defense that they are only accommodation makers and that 
passed the transaction. The trial court granted 
motion for judgment and the pleadings, and defendants appeal. 

Appellants cite section 3109 the Civil Code: 


against any person not holder due course. 


Respondent replies citing section 3110, Civil Code: 


party one who has signed the instrument 
maker, drawer, acceptor, without receiving 
for, and for the purpose lending his name some other person. 
Such person liable the instrument holder for value, not- 
withstanding such holder the time taking the instrument knew 


Admitting for the sake argument only that there 
sistency the face these two sections our Code, there in- 
struction better grounded than that section the Code referring 
specifically matter takes precedence over general section. 

Respondents say their brief: 


should remembered that issue raised the answer 
regarding the consideration received the original debtor, that the 
party accommodated defendants. Appellants’ defense that their 
assumption respondent’s debtor’s obligation was not supported 
consideration and therefore void. Their answer does not assail 
the obligation assumed being without consideration 
void, but states that their act assuming the same was without con- 


But appellants’ answer does assail the obligation assumed being 
without consideration and therefore void. The note was made payable 
plaintiff and all times remained his hands. There nothing 
the pleadings the effect that the plaintiff holder for value 
that was innocent holder due course. This must shown 
before accommodation maker held liable for the payment 
note given without Section 3110, Civ. Code. Defend- 
ants not only allege entire lack consideration them, but ‘‘that 
there has been and want consideration for the said note and 
the execution take that this sufficient, least 
the absence demurrer for indefiniteness put 
issue the determination the fact whether not there was 
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ever any for the making, execution, delivery the 
note. 

The order granting the motion for judgment the pleadings 
reversed. 


HOLDER DRAFT NOT ENTITLED 
ERENCE PAYMENT 


Leach Burton Co. State Bank Kellogg, Supreme Court Iowa, 


The holder draft which bank gives payment check 
drawn upon not entitled payment preferred creditor 
upon the failure the bank. 


insolvent bank, which Lina Becker files claim asking 
preference. Affirmed. 

Campbell Campbell and Clements, all Newton, and 
Carroll Bros., Davenport, for appellant Lina Becker. 

Korf Korf, Newton, for appellee. 


ALBERT, J.—On January 14, 1925, the superintendent 
ing the state Iowa took over the Burton Co. State Bank 
Kellogg, Iowa, and thereafter was placed the hands receiver. 
One Mendenhall, depositor said bank, was indebted Lina 
Becker, claimant herein, the sum $2,000. forwarded her 
check the Burton Co. State Bank the sum $2,000, which 
she deposited with the Union-Davenport Trust Savings Bank for 
January 1925. The Davenport bank transmitted 
mail the Burton Co. State Bank, with instructions collect and 
remit. reached the Burton bank January 1925, and Janu- 
ary 12th was charged the books that bank against Mendenhall’s 
account, and draft was issued the Burton bank, drawn the 
Iowa National Bank Des Moines, for the amount the check, and 
forwarded the Union-Davenport Trust Savings Bank. This draft 
was promptly presented the Iowa National Bank, which refused 
payment the ground that the defendant bank had been closed. 

stipulated that when this check was sent the Davenport 
bank the Burton bank, was sent for the purpose collection and 
transmission the Davenport bank for the use claimant. The 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 135. 
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Burton bank was insolvent the 13th day January, 1925, and did 
not thereafter transact any banking business. Neither the claimant 
nor the Davenport bank was depositor the Burton bank and had 
knowledge the insolvency the bank until after was closed. 
The Iowa National Bank all times had property, collateral, and 
security the funds defendant bank value excess the 
amount said draft. Claimant asks that her claim allowed and 
established against the funds and property the hands the re- 
ceiver herein preferred claim. This was refused the district 
and the claim allowed general claim. 

Little need said about this claim. This identical situation was 
before this court the Leach Citizens’ State Bank 
Arthur, 203 Iowa, 782, 211 522. that case the Federal Re- 
serve Bank Chicago stood the position that Mrs. Becker does 
this and the checks held depositors the Citizens’ State 
Bank Arthur were forwarded directly that bank, with 
tions identical with the instructions the instant case. receipt 
the same, the Bank Arthur charged the accounts the drawers 
the checks the amount thereof was done the bar 
the Burton bank. The Citizens’ State Bank Arthur forwarded 
draft for the amount thus charged the account its customer, 
did the Burton bank the bar. that this, the 
bank closed before the draft was presented the depository bank 
which was drawn. there held, under the set facts recited, 
that relation principal and agent was created, and therefore 
trust was created. The decision the Citizens’ State Bank Arthur 
Case controlling the case bar, and nothing further need said. 
Affirmed. 


RECORD OWNER HELD LIABLE STOCK- 
HOLDER BANK 


Chapman State rel. Mothersead, Supreme Court Oklahoma, 
263 Pac. Rep. 453 


action brought against the record owner shares 
ital stock insolvent Oklahoma bank recover liability based 
the ownership such stock, the defense was that the defendant 
had sold and transferred the stock. was held that order 
escape liability the defendant must show that had sold the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1185. 
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that had performed every duty which the law imposed upon 
him order secure the transfer the books the bank, and 
that had performed these acts time more than one year 
prior the date the the bank. these 
were not shown the defendant was held liable. 


Action the State, the relation Mothersead, State 
Bank Commissioner, against Chapman, recover liability based 
the ownership stock insolvent state bank. Judgment for 
plaintiff. Defendant appeals. Affirmed. 

Arrington Evans, Shawnee, for plaintiff error. 

Brown, Brown Williams, Ardmore, for defendant error. 


RILEY, J.—This action law was filed the state, relation 
the acting bank commissioner, recover from Chapman 
liability based the ownership stock the par value 
$1,000 the failed First State Bank Orr. 

The defendant below defended under the allegation that had 
sold and transferred his stock and had not been the owner any 
stock that bank for more than one year prior the failure. The 
judgment was that Chapman was liable the amount claimed. 

The assignments error may all considered under the one 
query whether there was any competent evidence reasonably 
tending support the judgment rendered. 

The trial court made findings fact, the seventh paragraph 
which attacked the appellant. is: 


unable find from the evidence that the defendant, 
Chapman, had sold his stock, that had requested the bank 


transfer the same accordance with the by-laws said bank, before 
January 22, 


The fourth paragraph the finding fact was follows: 


find that January 22, 1924, Mothersead, bank com- 
missioner, made order declaring said bank insolvent. 


sole question involved whether appellant presented enough 
proof discharge the presumption that was the owner the stock 
within one year prior the date wit, January 22, 
1924. Such presumption arises reason the fact that appellant’s 
name appeared the books the bank being the owner the 
stock. State Ware, Okl. 133, 198 862, 127. 
The evidence established the following facts: Chapman was the 
owner shares stock the First State Bank Orr; sold 
this stock one Avery; January 19, 1923, mailed this 
stock registered mail from Shawnee Goodman, cashier 
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the First State Bank Orr, Orr, Okl., together with the request 
that assigned Avery and returned appellant (Chapman) 
January 22, 1923, exactly one year before the bank 
solvent, again wrote Goodman Orr and requested that the stock 
sent Avery, Eagle Pass. Tex.; that neither these letters 
were returned him, but that appellant did receive registry receipt 
signed Goodman; the date was not given; that appellant had 
knowledge that the stock had not been transferred the books the 
bank; that received $1,000 for the stock from Avery. 

This action based section 4177, Compiled Oklahoma Statutes 
1921, which reads follows: 


owner any the shares the capital stock any 
banking corporation may make disposition such shares written 
assignment indorsed upon the certificates stock and delivery 
the same, but such assignment shall effectual transfer the title 
such shares stock until the same are transferred upon the stock 
books the corporation. Any shareholder who shall sell, assign, 
any manner dispose his shares stock, shall, the event the 
insolvency such continue liable thereon jointly 
with the owner thereof, the extent the liability such owner, 
for period one year from the date the transfer such shares 
upon the books such corporation, until the bank has been ex- 
amined and the sale approved the state bank 


liability since the stock stood his name the books, 
the burden was upon Chapman, under his defense, alleged, prove 
that had sold the stock, and that had performed every duty 
which the law imposed upon him order secure the transfer 
the books the bank, and that had performed these acts more 
than one year prior date the bank before Janu- 
ary 22, 1923. 

While the evidence shows letter was mailed January 19, and 
again January 22, 1923, directing assignment the stock the 
books the bank, there evidence show when, due course, 
the letters would have reached addressee. This fact the appellant 
failed prove, and which the court will not take 
judicial notice. 


addressee mail matter presumed have received 
soon could have been transmitted him the ordinary usual 
course the mails, or, otherwise expressed, due course 
the mails. But receipt particular time cannot presumed unless 
there proof the course the mails, well the date 
mailing, for courts not take judicial notice the time the ar- 
rival departure the mails trains, the number mails be- 
tween different places the car time from one place another.’’ 
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Boon State Ins. Co., Minn. 426, 902, was 


ground for the presumption that letter reached its 
destination mail within two weeks after was mailed, the 
sence any proof the place where was mailed, the usual 
course the Wiggins Burkman, Wall. 129, 
Ed. 884. 


The court will take judicial notice that the town Orr not 
located any railroad. 89; Green Sons Lineville Drug 
Co., 150 Ala. 112, So. 216, 124 Am. St. Rep. 17; State rel. 
Budge Snyder, Wyo. 333, 225 1102. 

The finding fact sustained the record. The judgment 
affirmed, and, since request duly made, judgment rendered upon 
the supersedeas bond filed herein per journal entry. 


NOTE HELD SUBJECT DEFENSE 


Securities Investment Co. Maxwell, New York Supreme Court, 226 
Supp. 273 


The plaintiff brought action against the maker note in- 
dorsed the plaintiff the payee. The note contained the fol- 
lowing words: ‘‘This note secured chattel mortgage.’’ The 
chattel mortgage referred was reality conditional sale con- 
tract. This contract provided that the goods payment for which 
the note was given might returned the buyer within thirty 
days they were not satisfactory. The defense the action was 
that the buyer had returned the goods. was held that this de- 
fense was available against the plaintiff for the reason that the 
reference the note the so-called chattel mortgage put the 
plaintiff upon notice any defense which the defendant might 
have reason the provisions the conditional sale contract. 


Action the Securities Investment Co. against Clyde Maxwell, 
Jr. From judgment for defendant, dismissing plaintiff’s complaint, 
plaintiff appeals. Affirmed. 

Humphrey, Buffalo, for appellant. 

Elmer Finck, Buffalo, for respondent. 


HARRIS, J.—This appeal from judgment the City 
Court Buffalo, entered November 25, 1927, favor the de- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 483. 
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fendant and against the plaintiff, dismissing the plaintiff’s complaint, 
with costs, after trial the court without jury. 

The action was brought recover upon promissory note given 
the plaintiff’s indorser, the Gus Brecht Butchers’ Supply Co. 
St. Louis, the defendant. Such note was one series given 
pursuance the provisions contract conditional sale dated 
July 14, 1926, and exeeuted the Butchers’ Supply Co. and the 
defendant. The contract conditional sale contained, among other 
things, the 

agreed that the title the property covered this contract 

shall not pass the purchaser until the entire purchase price 


paid. 

And the further provision: 

buyer has the right try this unit operation his store 
for days, and does not give entire satisfaction has the right 
return the company, who guarantees return all money paid 


same, transportation and charges, and will 
this 


The appellant herein claims that the trial court erred two re- 

(a) finding that the defendant (referred such 
the ‘‘buyer’’) made return the so-called unit the Butchers’ 
Supply Co.; and 

(b) That the appellant plaintiff was not holder good course, 
and suing was subject the same defenses the payment the 
notes its assignor would have been. 

reference the question whether the unit was properly 
returned, the evidence that the unit was delivered the respondent 
defendant the sales agent the Butchers’ Supply Co., and that the 
buyer, within two weeks after such delivery, decided that the unit did 
not give satisfaction, and then notified the sales agent, who had de- 
livered the unit, that such unit was unsatisfactory, and demanded 
that such sales agent remove from the buyer’s place business. 
The contract itself does not specify where the unit was returned, 
and the opinion that the court below did not err holding 
that the statement the buyer the sales agent the Butchers’ 
Supply Co. that he, the buyer, desired the unit removed 
lack satisfaction, was sufficient return the company. 
doing this the buyer was making the return exactly the way by, 
and the souree from, which the article was delivered him. 

opinion, this and the contract therein construed are 
distinguished from Columbia Weighing Mach. Co. Kleckner 
(Sup. Ct.) 225 167, cited the appellant herein, that the 
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contract construed the case cited was contract outright sale, 
providing for return the article specified place, while the con- 
tract involved the suit appeal was conditional sale, providing 
simply for return the company, specifying place for such return, 

also the opinion that the court did not err finding that 
the defense return available the buyer under the contract was 
defense against the Butchers’ Supply Co.’s indorsee, the appellant 
plaintiff herein. base this conclusion the evidence, produced 
trial, the effect that the notes sued this action contained the 
following: ‘‘This note chattel mortgage’’—and that such 
verbiage was sufficient put the plaintiff, taking such notes, upon 
notice any defense the payment thereof, which the giver such 
note would have reason the provision the so-called chattel 
mortgage therein referred to, which chattel mortgage was evidently 
the conditional contract sale above referred to. 

Being the opinion that error was committed trial, and 
that the decision the trial court upon which judgment was entered 
was not against the weight evidence, contrary law, find 
that the judgment the City Court herein should sustained. 


BANK NOT LIABLE FOR 
DEPOSITOR’S BONDS 


Olmstead Glendora Bank, California District Court Appeal, 265 
Pac. Rep. 500 


The plaintiff made arrangement with the the de- 
bank and broker introduced the latter under which 
the cashier and the broker invested and reinvested her funds and 
deposited the profits her the defendant 
bank. Under this arrangement the broker withdrew from the bank 
certain bonds owned the plaintiff and invested the proceeds 
thereof stock company which subsequently became financially 
involved. The plaintiff sued the defendant bank recover the 
value the bonds. appeared that the bank knew nothing about 
the dealings the plaintiff with the cashier and the broker, and 
further appeared that the bank received compensation con- 
nection with the transaction involved this suit. was held that 
the plantiff was not entitled recover. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 883. 
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Action Cora Olmstead against the Glendora Bank. From 
judgment for the defendant, plaintiff appeals. Affirmed. 

Perry Backus, Los Angeles, for appellant. 

Shelton, Glendora, and Isenberg, Glendora, for 
respondent. 


MURPHEY, action tort brought the plaintiff 
recover the reasonable value certain bonds the aggregate and 
par value $3,390, together with interest thereon the rate per 
cent. per annum provided said bonds. the contention the 
plaintiff that these bonds were converted defendant its own use 
and benefit. Judgment was for the defendant, and the plaintiff 
appeals. 

the time the negotiations and transactions resulting this 
litigation were initiated, plaintiff, widow residing Glendora, Los 
Angeles County, was the owner cash and securities amounting 
the aggregate about $3,500. the early months 1922, January 
February, the bulk these funds, being the plaintiff’s capital, 
were deposited the First National Bank Glendora; she having, 
however, that time small account the Bank Glendora, the 
defendant this action. Being dissatisfied with merely bank in- 
terest return her capital, the plaintiff consulted one Boye, the 
eashier the defendant bank, with regard investing her funds 
more remunerative ventures. Boye suggested real estate loans, 
which the plaintiff demurred, being desirous having something more 
readily convertible into and suggested safe stocks 
She was informed the cashier that the bank did not undertake 
handle investments that character, but that would recommend 
Los Angeles man who frequently acted for him and for the bank 
such matters, and was highly for that character em- 
This resulted the introduction plaintiff Boye 
man named Pearman, who was salesman for Los Angeles brokerage 
the terms any arrangement agreement between the 
plaintiff and Boye and Pearman plaintiff and either them. How- 
ever, there objection the record the lack find- 
ings this issue. The testimony this regard contradictory, and 
wholly lacking may, however, said from 
consideration the entire record that was the purpose and inten- 
tion the plaintiff that Pearman, conjunction with Boye, should 
invest and reinvest her funds and deposit the profits her 
savings account opened the Bank Glendora her name the 
Pearman. the plaintiff’s understanding this 
matter quote from the record: 
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What did you think was meant the conversation between 
Mr. Boye and Mr. Pearman, telling him more your 
money? Well, thought Mr. Boye would tell him what 
with it. 

Then you did know that was going something with 

Did you know was going invest your funds? Why, 
course, yes; that what Mr. Boye said that was—he would let 
him. 

Well, then, when was that you did tell Mr. Pearman that 
would all right invest your funds Mr. Boye thought so? 
don’t know that particularly told him—I don’t remember; 
there was quite bit said the day that were the bank, and 
were talking about it, and Mr. Boye said that was going have 
him invest some his money, and said, ‘Very well, whatever you 


Subsequent the introduction Pearman the plaintiff the 
her money was transferred from the First National Bank 
Glendora the Glendora Bank, and thereafter several purchases and 
sales securities were made Pearman, the profits which were 
the account the plaintiff her savings account the 
Glendora Bank, and the securities were kept box this bank, 
Pearman and Boye. 

November, 1922, the plaintiff being about depart for 
extended visit the east, asked Boye for statement her invest- 
ments bond account, and was given receipt words and figures 
following: 


Cal., 11-22, 1922. 
(in printing) holding for Mrs. Cora Olmstead 
Central bond, amount pd. 113, total $3,390.00, all former bonds 
having been sold and traded. 
Bank, Glendora, Cal., 


The bonds named this receipt had been purchased Pearman, 
and are the bonds alleged have been converted the bank. 
January, 1923, while the plaintiff was still the east, these bonds 
were either sold and the proceeds invested in, they were traded for, 
shares, par value $100, the capital stock the Foothill Finance 
Co., building which corporation Boye was president and 
Pearman secretary. 

With respect the transaction, the court finds: 


defendant did not convert the said bonds its own use and 
benefit, and the plaintiff not damaged any sum whatever rea- 
son any action the defendant. The plaintiff did not deliver 
Pearman the bonds question, but she had 
bonds him, and had sold them and reinvested the proceeds thereof 
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other securities for the benefit said plaintiff, and deposited any 
profits made said transactions the benefit the plaintiff 
savings account defendant bank, but the time that these par- 
ticular bonds were delivered, and for some time previous thereto, the 
plaintiff had had savings account defendant bank. 

securities that Pearman had different times were placed 
box under his the defendant bank, but these particular 
bonds, shown said receipt, were the possession the de- 
fendant bank. 

did not have the sum $3,500 belonging the plaintiff 
his possession, and did not invest $3,500 money belonging 
the plaintiff the preferred stock the Foothill Finance Co., but Mr. 
Boye, the cashier the defendant, turned over him, allowed 
him take, the three New York Central bonds above referred to, 
and trade them for preferred stock the Foothill Finance Cor- 
poration, and Pearman took certificate stock said company 
the name the plaintiff for stock $3,500 par value. Three divi- 
dends said preferred stock were not paid the plaintiff, but three 
dividends were her absence put her her checking 
defendant bank. The for stock the Foothill 
Finance Corporation was delivered the plaintiff the said Boye, 
but not true that she made objection until the Foothill Finance 
Corporation became financially involved and ceased pay dividends. 

plaintiff did not know that the three New York Central 
bonds were left with Pearman for the purpose sale and rein- 
vestment. She did not know that those bonds had been traded for 
stock the Foothill 


There evidence support these findings, and whether the bonds 
were given Pearman Boye withdrawn Pearman from the 
box which they were deposited the bank would seem 
particular consequence, the deal was furtherance of, and 
conformity with, the arrangement made for the investment the 
that had been operation before she departed for 
the east. There nothing the record that would warrant finding 
conclusion that the bank had converted any property the plain- 
tiff. may further stated that the bank did not know the deal- 
ings Boye, Pearman, and Mrs. Olmstead, except far that 
had constructive notice reason Boye’s official relationship the 
bank, and may further said this connection that the bank re- 
received compensation whatever connection with the transaction 
involved this litigation. The use its vaults and safety boxes was 
entirely gratuitous. Furthermore, the purehase the Foothill Fi- 
nance Co.’s stock, far the record discloses, was not violation 
the business deals sanctioned and ratified various times the 
plaintiff. Her misfortune may attributed the fact that the 
business sagacity her agents and representatives was bad, worse 
than bad. 


There direct evidence the value the stock the 
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Foothill Finance Co. the time they were taken over for the account 

the plaintiff. may fairly inferred, however, that was 

worthless, otherwise this litigation would not have materialized. 
Judgment affirmed. 


CORPORATION NOT LIABLE 
TION INDORSEMENT 


Pierce, Butler Pierce Mfg. Corp. Daniel Russell Boiler Works, 
Supreme Judicial Court Massachusetts, 159 Rep. 625 


The plaintiff sued the defendant four trade acceptances in- 
dorsed the defendant. The acceptances were drawn and 
payable the Commonwealth Pipe Supply Co., and the in- 
dorsement that company appeared the acceptances above the 
defendant’s indorsement when the acceptances were delivered the 
plaintiff. Each the acceptances was payable sixty days after 
date, and provided that the obligation the acceptor arose out 
the purchase goods from the drawer, and that such goods should 
remain the property the drawer until the acceptance should 
paid full. was held that the defendant corporation was not 
liable the One the points decided was that 
owing the provision that title the goods should remain the 
drawer until payment the acceptances, the time fixed for pay- 
ment might shortened prolonged beyond sixty days from the 
date the thereby making the time payment in- 
definite and uncertain and rendering the instruments non-negotiable. 
The other points decided were that since the acceptances were de- 
livered the plaintiff the drawer with the defendant’s indorse- 
ment below that the drawer and payee the plaintiff had notice 
that the defendant indorsed only for accommodation; that the 
indorsement the defendant corporation for accommodation was 
unauthorized; that the defendant corporation was not liable 
accommodation indorsement the hands one who took the in- 
struments with notice the nature the indorsement. 


Four actions the Pierce, Butler Pierce Mfg. Co. against the 
Daniel Russell Boiler Works, Inc., and others, tried together munici- 
pal court. Finding for defendant, and case reported the appellate 
division for determination. From order the appellate division, 
dismissing the report, plaintiff appeals; from order denying 
motion dismiss such appeal, the named defendant appeals. Order 
dismissing report affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) §§ 750, 9. 
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Hurley and Lamb, both Boston, for plaintiff. 
Allen, Boston, for defendants. 


BRALEY, J.—These four actions contract, which were tried to- 
gether, are brought recover the amount certain ‘‘trade ac- 
ceptances,’’ identical form, except dates, the amount, the time 
payment, and the drawee. The declaration each case consisted 
three counts upon separate trade acceptance, and, the plaintiff 
having waived the first count one the actions, the trial proceeded 
upon the remaining counts. The answers were general denial 
with averments payment, and that the indorsements were ultra 
vires the defendant corporation, well the want authority 
its treasurer make the indorsements. copy one the ac- 
these words: 


Acceptance. 
Mass., March 24, 1922. 

days after date pay the order ourselves five hundred 
twenty-five 00/100 dollars per invoice your account, with ex- 
change and interest. 

obligation the acceptor hereof arises out the purchase 
goods from the drawer, and such goods remain the property said 
drawer, until this acceptance paid. 

received and charge the same the account 

Pipe Supply Co., 
Earle Wheeler, Asst. Treas. 
“To Economy Pib. Htg. Co., 

Middle St., Lowell, Mass. 

March 24, 1922, payable Lowell Trust Co., Lowell, 
Mass. Economy Plumbing Heating Co., Nelson, Treas.’’ 


thus appears that each acceptance was signed the Common- 
weaith Pipe Supply Co., drawer, and was made payable 
was conceded that each instrument had 
been accepted the drawee prior its delivery the drawer, who 
was also the payee, the plaintiff. The indorsements were the 
following order: Pipe Supply Co., Earle 
Wheeler, Asst. Russell Boiler Works, Daniel Russell, 
Treas. Manton shall hereinafter refer the Com- 
monwealth Pipe Supply Co. the drawer, and the defendant, 
the Daniel Russell Boiler Works, the indorser. 


the order ‘‘ourselves.’ 


exchange under 107, 149 (Jones Revere Preserving Co., 
247 Mass. 225, 227, 142 70), the question liability between 
the indorser and the plaintiff governed the same rules the 
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acceptances bills were promissory notes (Grant 
Wood, Gray, 220). 
provided each acceptance that: 


obligations the acceptor hereof arises out the purchase 
goods from the drawer and such goods remain the property said 
drawer, until this paid.’’ 


And each instrument shows upon its face that the acceptances were 
given payment for goods bought under contract sale wherein 
the drawer was the vendor and the acceptor, the 
Plumbing Heating Co., was the conditional vendee. settled 
Sloan 134 Mass. 245, that common law the ae. 
ceptances were more than promise pay money, and 
the promise pay money not promise pay absolutely and 
all The words the quoted incorporated 
the contingency that title the goods was remain the drawer 
until the acceptances were paid. The time fixed for payment con- 
sequently might shortened prolonged beyond sixty days from 
the date the acceptance, when matured and became payable. The 
time payment was indefinite and uncertain. Lambert, 
Gray, 592; Costelo Crowell, 127 Mass. 293, Am. Rep. 367; 
Sloan 134 Mass. 245; Moore Edwarde, 167 Mass. 74, 
1070; Cherry Sprague, 187 Mass. 113, 116, 456, 
33, 105 Am. St. Rep. 381; National Bank Newbury 
Wentworth, 218 Mass. 30, 32, 105 626; Goodfellow Farnham, 
236 Mass. 453, 454, 128 776; Nunez Dautel, Wall. 560, 
Ed. 161. The acceptances accordingly were not negotiable instru- 
ments common law. 

The plaintiff, however, presses the argument that 107, 
24-46, has changed the common law, and this defense 
has been abrogated. But full review these sections 
connection with the present record unnecessary. 
Central Nat. Bank Hubbel, 258 Mass. 124, 154 551, the note 
suit contained statement that was ‘‘one series 
agreed that the ownership and title certain apparatus remain 
[payee] until this note fully paid. was held that: 


Negotiable Instruments Law affords ground for reaching 
any different conclusion from that reached before was enacted. 


And the other jurisdictions accordance with this result 
are there collected. that the note was non-negotiable under 
the act, because 107, 23, among other provisions, requires 
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fixed determinable future the acceptances the cases 
bar also come within the rule. The plaintiff therefore took them 
subject all the equities (Haskell Lambert, Gray, 592, 593; 
Stults Silva, 119 Mass. 137, 139), and, the acceptances having been 
delivered the plaintiff the drawer with the defendant’s indorse- 
ment below that the drawer and payee, the plaintiff 
that the defendant indorsed only for accommodation (J. Brill Co. 
Norton Taunton Street Railway Co., 189 Mass. 431, 438, 

The case State Finance Corporation Pistorino, 245 Mass. 402, 
139 653, where the trial court found fact that the indorse- 
ment the defendant was for the accommodation the maker, and 
not for the the payee, distinguishable. the 
present cases, the trial judge states, not find that the plaintiff 
did, did not, have knowledge that the defendant’s in- 
dorsements were for and settled that the drawer 
could not have maintained action against the defendant. Good- 
man Gaull, 244 Mass. 528, 530, 910. 

The defendant furthermore trading corporation, and the judge 
found that the indorsements the defendant were without considera- 
tion, and ‘‘were made for the accommodation and the request 
the Commonwealth Pipe Supply Co., and defendant’s treasurer had 
express authority indorse accommodation paper for the cor- 

also was uncontroverted that the negotiations which resulted 
the procurement and delivery the acceptances, the form which 
they appear with the indorsements, were conducted counsel acting 
the plaintiff’s behalf suit brought against the drawer. 
appears his evidence that, when received the instruments 
settlement the plaintiff’s claim, knew: 


ultra vires for corporation indorse negotiable paper 
for that when received the instruments, did not 
believe that the Daniel Russell Boiler Works had implied authority 


indorse for that the matter accommodation did 
enter his mind.’’ 


was decided Usher Raymond Skate Co., 163 Mass. 
416, that the treasurer trading manufacturing corpora- 
tion, the absence actual authorization, had authority in- 
dorse accommodation paper behalf the corporation, and ‘‘a cor- 
poration not liable accommodation indorsement the hands 
one who takes with knowledge that The ‘‘corporation 
not liable it, even had been authorized all the 
directors and the majority the Brill Co. 
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Norton Taunton Street Railway, 189 Mass. 433, 437, 1090, 
1093 [N. 525). The decision Merchants’ National 
Bank Citizens’ Gas Light Co., 159 Mass. 1083, Am. 
St. Rep. 453, relied the plaintiff, did not determine that 
paper binding the corporation could issued the 
treasurer under his general powers there defined. 

The plaintiff under the order the indorsements, have said, 
took with notice the character the defendant’s indorsement. 

The plaintiff proffered requests for rulings, which far 
given were sufficiently favorable its contentions. But, for reasons 
already stated, the twenty-fifth request, ‘‘That upon all the evidence 
the plaintiff entitled finding,’’ was rightly denied, and the gen- 
eral finding for the defendant all the counts each declaration 
must stand. 

The defendant filed the trial court after the plaintiff had 
pealed this court, motion dismiss the appeal because was 
not seasonably prosecuted, and, the motion having been denied, the 
defendant appealed. This appeal, however, has not been argued, and 
treat waived. follows each case that the order the 
appellate division dismissing the report 

Affirmed. 


TRANSFER NOTE NATIONAL BANK 
HELD VALID 


First State Bank Cheyenne Barton, Supreme Court Oklahoma, 
263 Pac. Rep. 142 


national bank, time when was precarious financial 
condition, transferred certain note, together with its other prop- 
erty, state bank which assumed the responsibility paying 
the depositors the national bank. The state bank was not 
the national bank. action brought the note 
the state bank one the questions presented was wiether the 
transfer the note was void under 5242 the United States 
Revised Statutes. was held that the transfer was not void be- 
cause did not appear that such transfer was made with the view 
giving preference one over another with view 
preventing the application the assets the national bank 
the manner provided law. 

Another question presented was whether the note was negotiable. 
contained clause providing that any time the holder 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 750. 
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should feel insecure regarding payments might take over any 
all funds which the maker might have deposit with the payee 
bank and place such funds credit the note. was held that 
this section rendered the note non-negotiable. 


the First State Bank Cheyenne against Barton 
note. From judgment for defendant, plaintiff 
versed and remanded, with directions. 

Wilbur Holleman, Oklahoma City, for plaintiff error. 

Morris, Johnson Wilhite, Anadarko, for defendant error. 


HALL, C.—This action the First State Bank Cheyenne, 
Okl., against Barton, recover balance $750 alleged 
due promissory note originally executed the First National 
Bank Cheyenne, for the sum $2,750. The note matured July 
the preceding March 14th, the First National Bank 
Cheyenne liquidated its assets, disorganized its board directors and 
officers, and all intents and purposes dissolved the corporation. 
new bank was organized the ‘‘First State Bank 
which plaintiff error this action, and purchased took over 
the assets and liabilities said First National Bank. Among the 
assets the First National Bank was the note controversy. Before 
the transfer was made, through some negotiations between 
dent the predecessor bank and the defendant error, Barton, 
Barton agreed pay, and did later pay $2,000 the note; the pay- 
ment having been made means draft drawn the payee bank 
Barton through some bank Carnegie, 

The defendant contends that, anticipating the payment the 
note that had express agreement with Jackson, the president 
the payee bank and the holder the note, that (the defendant) 
would pay $2,000 that time, that the bank would purchase 
from defendant, for the sum $750, certain safe and adding 
machine which was already the possession the bank, the same 
having been loaned the bank defendant; that the purchase price 
was the note, and payment the $2,000 the note 
was surrendered the defendant. 

the theory the plaintiff error that such agreement 
was ever made, and that Barton paid the $2,000 the note con- 
siderable time before the indebtedness was due, for some unknown 
reason other than the bank wanted all large notes reduced 
before taking over the paper, and, further, that the 
plaintiff error, the the First National Bank, purchased 
this note due course and for value and without any knowledge 
any existing equities between the maker and original payee. 


il 
a 
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was the further contention the defendant that the plaintiff 
error bank through its cashier, Mr. Higgins, who was the 
defunct bank, had knowledge the transaction between defendant 
Barton and the First National Bank, payee the note, and further 
contends that the note not negotiable because its containing the 
following clause: 


any time the holders this note feel regarding 
payment this note, said holder authorized take any all funds 
may have deposit the First National Bank, Chey enne, 
credit, and place eredit this note.’ 


The testimony was decisively conflicting. the close the 
mony the defendant interposed demurrer the evidence plaintiff, 
The court sustained this demurrer, and did apparently upon the 
ground that the plaintiff could not maintain the cause action be- 
its transferring this note, together with its other property, 
when was precarious financial condition, and fact prevent 
established insolvency, assuming that such transfer came within 
the prohibition section 5242, Rev. Stat. (12 USCA, 
and therefore void. The section the Federal statutes above referred 
reads follows: 


All transfers the notes, bonds, bills exchange, other evi- 
dences debt owing any national banking association, deposits 
its all assignments mortgages, sureties real estate, 
judgments decrees its favor; all deposits money, bullion, 
other valuable thing for its use, for the use any its share- 
holders and all payments money either, made after 
the commission act insolvency, contemplation thereof, 
made with view prevent the application its assets the man- 
ner prescribed this chapter, with view the preference one 
another, except payment its notes, shall 
utterly null and void. 


Assuming that the transfer the notes, and all other property 
the First National Bank, was made prevent the Treasury Depart- 
ment the Federal Government from taking over the bank and 
liquidating the assets pursuant their regulations law, still this 
transfer would not void, because does not appear nor indi- 
that the transfer was made with the view giving preference 
one over another, with the view preventing the ap- 
plication its assets provided law, which simple language 
means with view escaping the law requiring pro rata distribu- 
tion the assets among the creditors. 

the present case all the bank’s property was transferred 
one institution which was not ereditor the bank, but, instead, 
such institution assumed the responsibility paying the depositors 


on 
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the defunct disorganized bank. This construction harmony 
with the construction placed this act the case National Security 
Bank Price (C. C.) 697, affirmed 129 Ct. 281, 
Ed. 682. Therefore the motion defendant for directed 
demurrer the evidence should have been overruled. 

The next question involves proposition law highly 
refer the question the negotiability the note because 
the accelerating clause quoted foregoing paragraph. 

Courts have always placed liberal construction commercial 
paper the form promissory notes, with the end view that such 
should held negotiable, such construction any 
fair means permissible. With this construction mind 
application here, nevertheless, view well-considered decision 
this court the case Oklahoma State Bank First Nat. Bank 
Grandfield, 108 Okl. 272, 236 581, think the clause contained 
the note the present case impaired its negotiability. There 
least strong reason for holding the note the present case non- 
negotiable there holding non-negotiable the note the case 
the Grandfield bank. The only difference between the 
visions that the Grandfield Case there existed but one contingency 
—the deeming insecurity the holder. the present case 
there are two contingencies—the deeming insecurity the holder, 
and the contingency the maker having deposit the payee bank 
funds his 

regard the accelerating clause the present case, the 
borrower maker the note customer the bank making the 
loan (which generally the case) the holder any time, with 
other reason than his feeling insecure, can appropriate without the 
knowledge the maker any and all funds the credit the maker 
deposit said bank, and apply same partial payment the 
note full discharge the obligation. Then through fault 
the maker note which had been paid would left where might, 
under certain into circulation. case the note 
were transferred, the instrument negotiable, the holder due 
course could payment second time. 

Nearly all courts agree that acceleration clause for non-payment 
does not impair negotiability; but other than that burden 
gotiable bill note courier without which the lan- 
guage Chief Justice Gibson the case Overton Tyler, Pa. 
346, Am. 645. the recent case Old Colony Trust Co. 
Stumpel, 126 Mise. Rep. (N. Y.) 213 536, rendered 
this subject and particular point issue received un- 
usual treatment and All the cases bearing upon the subject 
are thus collected. the body the opinion, Justice Proskauer said: 


d ‘ 

- 
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Chafee has formulated test that ‘payment can 
celerated only the performance act regularly incident the 
collection the paper.’ 756, 773. Judge Dawkins’ 
gestion Farmers’ Merchants’ Bank Davies, La. 532, 540, 
So. 713, 715, is: ‘Whenever the additional stipulations are merely 
aid the collection the note, and not constitute 
ing give something else foreign that end, they not destroy 
negotiability.’ reported case has clause, accelerating maturity 
the holder deems himself been held negotiable, though few 
states have gone far hold negotiable notes with acceler- 
ating maturity upon insolveney “the maker attachment the 
property securing the note’’ (citing numerous cases). 


find authority which would justify the conclusion that the 
note the present case negotiable. have already said, there 
legal distinction whatever between the note the case 
and the Grandfield Bank Case except, perhaps, the present case 
the route for collection little less difficult more direct, provid- 
ing, course, that the borrower has funds the payee 
note being non-negotiable, immaterial whether the plaintiff bank 
was bona fide purchaser before maturity not, such case 
the note subject every legal defense which could have been 
posed against the hands the original payee. 

Plaintiff’s motion for directed verdict was properly overruled. 

For the reasons herein stated, the judgment the court below 
hereby reversed, with directions grant new trial. 


DEPOSITOR NOT ENTITLED RECOVER 
PROCEEDS DRAFT 


Arnold Wachovia Bank Trust Co., Supreme Court North Caro- 
lina, 142 Rep. 217 


The plaintiff indorsed, without restriction, and deposited with 
the Banking Loan Trust Co. Jonesboro, draft for 
$4,000. The bank the plaintiff with the amount 
draft, subject payment thereof the drawee. The Jonesboro 
bank forwarded the draft the defendant bank for collection and 
eredit. The defendant the account the Jonesboro bank 
with the draft, under arrangement between the 
whereby the Jonesboro bank might charged with the amount 
the draft were not paid. The defendant collected the draft, 


similar decisions see Banking Law Journal Digest (Third 
Edition) 104. 
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plaintiff sued the defendant bank recover the amount the 
draft. The action was based the theory that the defendant had 
the draft the plaintiff’s agent and had wrongfully re- 
fused pay the proceeds her. The defendant insisted that 
was purchaser the draft for value and without notice and was, 
therefore, not liable the plaintiff for the proceeds. was held 
that when the defendant collected the draft the relation between the 
plaintiff and the Jonesboro bank was changed from the relation 
principal and agent that and debtor, and 
lation between the Jonesboro bank and the defendant bank was 
changed the same way. The defendant, therefore, could not 
regarded agent the plaintiff and could not held liable 
the plaintiff for the amount the draft. 


Action Mrs. Arnold against the Wachovia Bank Trust 
Co. From judgment dismissing the action, plaintiff 
firmed. 

Action recover defendant the proceeds draft, payable 
and endorsed plaintiff, and received, due course business, 
defendant from the Banking, Loan Trust Co. Jonesboro, 
for and credit the said trust company. The 
amount the draft was defendant the said 
trust company, and was thereafter presented and paid the drawee. 

alleges that defendant collected said draft her agent, 
and has wrongfully and unlawfully refused pay her, upon de- 
mand, its proceeds. This allegation denied defendant. Defendant 
alleges that was the purchaser said draft, for value and without 
notice, and is, therefore, not liable plaintiff for its proceeds, for 
any part thereof. 

the close the evidence offered plaintiff, defendant moved 
for judgment non-suit. Motion allowed. From judgment dis- 
missing the action, plaintiff appealed the Supreme Court. 

Gavin Teague and Hoyle Hoyle, all Sanford, for appellant. 

Manly, Hendren Womble, Winston-Salem, and Seawell 
Sanford, for appellee. 


CONNOR, J.—The evidence offered the tended show 
the facts follows: 

December 30, 1926, plaintiff, who resides near Jonesboro. 
deposited with the Banking, Loan Trust Co. Jonesboro 
draft for the sum $4,000, payable her order, and drawn the 
Continental Fire Insuranee Co. New York City. This draft was 
received plaintiff payment loss sustained her the burn- 
ing house which was insured issued said fire in- 
Surance company. Plaintiff, payee the draft, first indorsed the 
same, without restriction, follows: ‘‘Mrs. The 


e 
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amount the draft was entered upon the books the trust company, 
the request plaintiff, the credit Arnold, Special 
Account.’’ This was entered and given plaintiff subject, 
however, the payment the draft the drawee. the time 
the deposit, plaintiff had checking account with said trust company, 
checks have been drawn plaintiff upon the special account, nor 
have any charges been made the trust company said account. 

the same day which the draft was deposited with it, wit, 
December 30, 1926, the Banking, Loan Trust Co. Jonesboro for- 
warded same the defendant, Wachovia Bank Trust 
Winston-Salem, for and its account. The 
draft, bearing the indorsement the payee, Mrs. Arnold, and 
the Banking, Loan Trust Co. Jonesboro, was received de- 
fendant December 31, 1926, and its amount credited the account 
said trust company. This account was subject checks drawn 
the trust company defendant. The draft was forwarded due 
business defendant its correspondent bank New 
York City, and upon presentment the drawee was duly paid 
January 1927. the draft had not been paid the drawee, the 
account the trust company with defendant would have been charged 
with the amount, pursuant special contract between the trust com- 
pany and defendant, accordance with which their business with 
each gther was conducted. 

January 1927, the Banking, Loan Trust Co. Jonesboro 
business. was adjudged insolvent; receiver was ap- 
pointed, who has taken over its assets. Between December 30, 1926, 
the date which the draft was forwarded said trust company 
defendant, and January 1927, the date which ceased 
business, because the the books the trust company 
showed that had its credit with defendant, continuously, sum 
excess $4,000. This included the proceeds the draft 
defendant. However, prior December 30, 1926, pur- 
suant its arrangement with defendant, the said trust company had 
from time time forwarded checks and other items defendant for 
and its and had, from time time, drawn 
said which had been paid defendant. 
and other items credited said account, not paid, were chargeable 
said Monthly statements were rendered defendant 
the said trust showing the state the 

Sugg Engine Co., 193 814, 138 169, this court 
quoted, with approval, the rule stated Allen, J., Worth Feed 


rule prevails with us, and supported the weight 
authority elsewhere, that bank discounts paper places the 
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amount, less the discount, the credit the indorser, with the right 
it, and reserves the right charge back the amount the 
paper not paid, express agreement one implied from the course 
dealing, and not reason liability the indorsement, the bank 
agent for collection and not purchaser.’’ 


This rule, however, not applicable the instant 
alleges her complaint that defendant collected the sum $4,000 
the draft, which received from the Banking, Loan Trust Co. 
Jonesboro, bearing the unrestricted indorsement plaintiff payee. 
This allegation admitted defendant’s answer. The evidence of- 
fered plaintiff shows that the draft was paid. 

The liability the trust company plaintiff, and defendant 
the trust company, after the payment the draft, became absolute. 
Neither the trust company, reason its special agreement with 
plaintiff, nor the defendant, reason its special agreement with 
the trust had the right, after the draft had been paid the 
drawee and collected them, charge the amount the draft 
the account its respective depositor. The draft having been paid, 
neither these special agreements can held determine the rights 
and liabilities the parties this action with respect the proceeds 
the draft. These agreements were effective only the event the 
draft was not paid the drawee, and determined the rights the 
parties the draft, prior its final payment defendant, one 
and the trust company the other. 

that, until the payment the draft the drawee and 
its the defendant, the relation between the trust company 
and the defendant, with respect the draft, was that principal 
and agent, for clear, think, that after the payment 
had been absolutely credited the trust company the defendant, 
this relation ceased exist. The relation between them, with respect 
the proceeds the draft, was that and debtor, 
depositor and banker. notice was given plaintiff herein de- 
fendant that she claimed entitled the proceeds the draft, 
against the defendant, until February 28, 1927, more than month 
after the trust company had ceased business, reason its 
From the date her deposit the draft with the trust 
company the date its insolvency, plaintiff had with the 
trust company which was subject her check. the draft had not 
been paid the drawee and collected the trust company, the 
absence negligence its part with respect its collection, the said 
trust company had the right, reason its special agreement with 
plaintiff, charge her account with the amount the draft; she 
also have been liable the trust company, that event, rea- 
son her unrestricted indorsement the draft. Her liability the 
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trust company ceased after had collected the draft. This did, 
when, under its arrangement with defendant, the proceeds the draft 
was credited its account defendants. Plaintiff now creditor 
the Banking, Loan Trust Co. Jonesboro, which liable 
her, depositor, for the amount the draft. 

Defendant, having received the draft from the trust company who 
was the holder thereof the unrestricted indorsement 
payee, without notice equities, any, plaintiff against the 
trust company, her indorsee, reason the credit its books the 
special account plaintiff, reason the special agreement that, 
the draft was not paid and collected, should charged back 
said account, and having paid value for the draft crediting its 
amount the account the trust company, became the holder the 
draft due course, against the plaintiff, and cannot held liable 
her for its proceeds. The draft having been paid the drawee and 
its proceeds collected the defendant, its liability the trust com- 
pany, reason its contract became that debtor, and not 
agent. See Samuel Blacher National Bank Baltimore, 
151 Md. 514, 135 383, reported and annotated 1366. 
The fact that defendant collected the draft the instant case, and 
thereby fully performed its duty collecting agency, and credited 
the account its depositor, the Banking, Loan Trust Co. Jones- 
boro, with its proceeds, distinguishes this case from Fed. 
Res. Bank (D. C.) 281 997. Defendant must now account the 
said trust company its receiver for the proceeds the draft, and 
not plaintiff, who her unrestricted indorsement the draft 
negotiated the trust company, who turn negotiated it, like 
indorsement defendant, who thus the holder, without notice 
equities, and subsequently for value. 

This error the judgment dismissing the action upon non- 
suit. The judgment affirmed. 


nm 


ma 
pr 
a 
¢ 


COLLEGE GRAMMAR.—The Ronald 
Press Company, East 26th street, New 
York City, has published College Gram- 
mar’ Mason Long, A., associate 
professor English literature the Penn- 
State College. 

While, stated the preface, the book 
designed primarily for use college 
use large number persons all 
lines activity who desire have hand 
convenient manual accepted contempo- 
rary usage. 

The book divided into the following 
chapters: Chap. Preliminary In- 
structions; Chap. II, Nouns; Chap. III, 
Pronouns; Chap. Adjectives; Chap. 
Verbs; Chap. Adverbs; Chap. VII, 
Prepositions; Chap. VIII, Conjunctions; 
IX, Interjections; Chap. Parsing; 
Chap. XI, Phrases; Chap. XII, Clauses; 
Chap. XIII, Sentences; Chap. XIV, Analy- 
sis; Chap. XV, English 
Punctuation; Chap. XVI, English Gram- 
mar and Spelling; Chap. XVII, English 
Grammar and Sentence Structure. 

The book contains 323 pages, 
index. bound blue cloth with 
gold lettering, and the price $3.00 per 
copy. 


MELVIN TRAYLOR, president the 
First National Bank Chicago, speaking 
before the National Light Associa- 
tion City, gave “service” the 
keynote the industry. “The fact that 
most deeply impresses the layman,” said, 
that the entire emphasis the electric 
industry has been upon the objective 
greater service the public. Better serv- 
ice has been the constant aim—service which 
more reliable, and 
more adequate and which adapted 
ever and more new uses. impossible 
exaggerate the significance the role 
tricity. probably safe assert that 
during the past quarter century 
has been more influential furthering so- 
progress and human well-being. And 
most significant all, electricity has been 
harnessed the machines our industrial 
age and has added tremendously the 
productive power and efficiency both 
and labor. Indeed, are led 
conclude that the industry has been 
one the most potent forces elevating 
the standards life, convenience, and 
comfort, for the rank and file our 
entire population. 

“In the electrie utility field,” said Mr. 
Traylor, new concept regulation pre- 
becoming increasingly apparent 
regulatory authorities, city councils, 


BANK AND INVESTMENT ITEMS 


stute commissions, and the courts, and even 
the people general, that rates must 
not only not too high, but also not too 
low. The public has come recognize that 
otherwise not only will new 
cured with difficulty and greater cost, but 
that even existing service and facilities can 
not maintained. Regulation rates 
now more widely recognized that 
they must fair all parties concerned— 
fair users, fair the owning companies, 
and fair the army they 
represent. becoming more and more 
clearly recognized that rates are too high, 
and also that rates are too low, all par- 
ties For the inevitable result 
divert investment capital other chan- 
nels, thereby making difficult impos- 
sible for the utility provide the addi- 
tional plant, equipment, and facilities which 
are necessary keep pace with the ever- 
increasing demand for service.” 


WALL STREET FINANCE THE 
WORLD’S LARGEST OFFICE BUILD- 
ING.—What reported the largest 
single piece real estate financing ever 
negotiated, involving total 21,500,000, 
the world, the new 52-story Lin- 
coln Building, soon 42nd 
street opposite Grand Central Terminal. 

Chase Securities Corporation will head 
Rollins Co., Harris, Forbes Co., and 
Continental National Company, which will 
finance the huge project. This group will 
offer issue $16,000,000 first mortgage 
bonds, and syndicate, also headed 
Chase Corporation, will offer 
$5,500,000 debentures, both which is- 
sues are expected within the next few days. 

The giant will about 182 
avenue, 180 feet fronting street 
and the central section the building will 
rise total height about 640 feet 
above the sidewalk level 42nd street. 
will cover ground area approximately 
43,000 square feet, with total net rentable 
area 915,000 square feet, sufficient 
commodate 10,000 tenants. 
and land will represent investment 
$25,000,000. 

Because its central location the 
world’s greatest thoroughfare and 
its proximity excellent transportation 
facilities, the operating syndicate estimates 
the building will opened with per 
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cent. the available space when 
the structure completed early 1930. 


BANK LIMITS LIABILITY FIVE 
DAYS AFTER RETURNING VOUCHERS 
most marked developments recent years 
connection with the forgery situation 
the United States has been the 
banks limit their responsibility for 
forged, altered, duplicated and counterfeited 
special notices and agreements 
with their depositors the form printed 
contract the pass book, notices the 
deposit slips, ete. 

This undoubtedly has been natural out- 
losses and the the modern day 
criminal after larger and yet 
larger amounts all the time. With inereas- 
ing losses prospect through forged, raised 
and altered checks was only natural that 
banks everywhere should seek limit their 
liability these regards much 
sible within the law and many institutions 
today are restricting their liability 
far seems without destroying 
their friendly relations with depositors. 

One the newest the New York City 
banks one the most highly competitive 
markets for banking serviee did 
not find the following contract printed 


its pass book any hindrance 
ing new accounts: 

“This accepted and continued 
the bank upon the following terms and 
conditions: 

“All negotiable non-negotiable instru- 
ments, drawn this bank any other 
bank, institution, received this bank 
shall for collection only. forwarding 
items, this bank acts depositor’s agent 
and shall use reasonable efforts 
correspondents who shall deemed the de- 
positor’s agents. This bank 
responsibility for the payment, collection, 
surrender release such instruments 
for loss transit otherwise, for 
failure any drawee bank correspondent 
for any reason present, collect 
test the item remit proceeds thereof, 
and the event such proceeds are not ae- 
tually received this bank, items will 
charged the depositor’s account 
viously depositor, whether not 
the items themselves can returned. 

“This bank will not pay checks drawn 
against items. 

“The depositor hereby expressly releases 
the bank from any liability for 
the payment through 
gence, error, otherwise checks dated 
ahead upon which payment 
payment orders upon form prescribed the 
bank and assent all terms thereon. 

“This shall balanced monthly. 
This bank shall not responsible for the 
payment any checks the depositor 
bearing purporting bear the signature 
thereof whether signed him not, ex- 
for gross negligence the part 
the bank affirmatively established the 
depositor and case where the depositor 
fails within ten days after delivery can- 
celled vouchers give notice the bank 
any forgery other irregularity. 

will kindly give immediate 
notice any change address.” 

number the other New York City 
institutions have even gone farther than this 
requiring each their depositors sign 
printed receipt form every time they re- 
These receipt forms which are kept file 
are worded follows: 

“Received from Bank and Trust Co. 

statement showing balance 
with vouchers paid 
hereby accepting the 
same genuine and correct unless notice 
the contrary, and the production any 
disputed voucher vouchers, given and 
presented the bank within five days from 
the date hereof, being agreed between 
the undersigned and the said 
Bank and Trust Co. that the kept 


Retail stores 
Service 


EVERAL 
coin box pay stations are use 
daily the public throughout the 
country. These are the retail 
Within 
everyone’s reach, always ready for 
use—they are constantly adding 
their contribution the revenues 
the Bell System. 


stores the telephone. 


Basic facts American Telephone 
and Telegraph investment 


With its predecessors, the American 


Telephone and Telegraph Company 
has paid dividends regularly for 
forty-seven years. Its stock held 
more than 420,000 investors. 
constantly seeking bring the 
nation’s telephone service nearer 
perfection. owns more than 
93% the combined common 
stocks the operating companies 
the Bell System which furnishes 
indispensable service the 
nation. Write for booklet 
Financial Facts.” 


BELL TELEPHONE 
SECURITIES CO. 


195 Broadway 


New York City 


) 

> 

ors 


PONCE, PORTO RICO 


are interested financing imports 

Porto Rico and give facilities our 
United States customers discounting 
export trade paper. 


cordially invite information regarding 
export business done with 
are prepared extend our facilities new 


Capital Fully Paid 
Surplus and Profits over 


$1,000,000 
275,000 


and with the said Bank the 
express condition that the latter released 
and absolved from all liability reason 
the payment any forged raised checks, 
unless notice thereof given manner 
and form above written. 

change address please note 
this receipt. 


make these receipts even 
ing there note the side ‘Please sign 
officially and further indica- 
tion that such receipt form 
sidered and binding upon the 
depositor. 


PENNSYLVANIA BANKERS AN- 
ard Wolfe, the Philadelphia National 
Bank and chairman the 
banking economies; Walter Devlin, 
the firm Devlin, Merrill, and Ben- 
nett Chicago; and Alex Dunbar, 
president the Bank Pittsburgh, 
were features the annual meeting the 
Pennsylvania Bankers Association, held May 
16-18 City. Another important 
address was that Walter Wilson, 
chairman the committee rates in- 
terest savings accounts. 


CANADIAN BANK NEW YORK 
FOR YEARS.—The Canadian Bank 
Commerce, Toronto, has recently celebrated 
the fifty-fifth anniversary the establish- 
ment its New York ageney. 

Sir Joseph Flavelle, Bart., chairman 
the the bank; Sir John Aird, presi- 
dent; Logan, general manager; and 
Nowers, New agents. 


The bank has nearly 
Canada and branches also Seattle; Port- 
land, Ore.; San Francisco; London; Rio 
Janeiro; Havana; Kingston, Jamaica; 
Bridgetown, Barbados, Port Spain, 
Trinidad; and Mexico City. 


LOUISIANA BANKERS 
O’Neal, vice-president Marine Bank Trust 
Company New Orleans, was elected presi- 
dent the Louisiana Bankers Association 
its annual convention Biloxi last month. 
Willis, vice-president Commercial Na- 
tional Bank Shreveport, was chosen vice- 
president; Broussard, vice-president 
Bank Abbeville, secretary; and 
Provost, vice-president Bank Commerce 
Trust Company Mansfield, treasurer. 

The association went record favor- 
ing drastic reform the Louisiana law ex- 
empting building and loan associations from 
taxation and further favored resolution 
the relief banks the state from basis 
taxation higher than other property as- 
sessed. 

Among the speakers were Connell, 
Baton Rouge, and Craig Hazlewood, vice- 
president Union Trust Company Chicago 
and first vice-president American Bankers 
Association. 


FLORIDA BANKERS MEET.—A five 
days’ session, divided between Tampa and 
Havana, made the annual convention 
the Florida Bankers Association this year. 
The convention was held from April 
through April 18, the first three days being 
spent Tampa and the last two 
ana. Pensacola was chosen the 
tion city for the 1929 meeting. 

Fred Cone, president Columbia County 
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Larger Resources 
prompt and thorough Service 


With resources over $50,000,000 the Interstate better 
able than ever serve its correspondent banks whatever way 
they may desire. Whether its task large small, the service 
the Interstate will found both thorough and prompt. 


INTERSTATE 


TRUST COMPANY 
George Silzer, President 
Main Office: LIBERTY STREET, NEW YORK 


SEVEN BRANCH OFFICES IN GREATER NEW YORK AND VICINITY 
Member Federal Reserve System 


over 


Bank Lake City, was president 
the association for the coming year; 
Binnicker, president First National 
Bank Tampa, vice-president; and 
Boozer, vice-president National 
Bank Jacksonville, secretary-treasurer. 
Frank Norris, vice-president Barnett Na- 
Bank Jacksonville, was chosen 
chairman the national bank section and 
Baskin, president Bank Dunnellon, 
chairman state bank section. 

Comptroller the Currency; 
Emest Amos, comptroller State Florida; 
John Pole, chief national 
aminer, 

The business the convention was trans- 
acted the second day the meeting, 
leaving the other days free for social 
tivities, 


BALTIMORE BANK The 
boards directors the Merchants Na- 
tional Bank and the Citizens National Bank, 
Baltimore, have voted recommend 
stockholders the merger the two institu- 
Consolidation the banks will give 
Baltimore bank with total 
$90,000,000. 
toward the consolidation have 
for more than year. 

Albert Graham, president Citizens Na- 
tional, will chairman the board 


Capital, Surplus and Undivided 


the new bank and Morton Prentis, presi- 

dent Merchants National, will president. 
The enlarged institution will known 

the First National Bank Baltimore. 


CALIFORNIA BANK 
VESTMENT California Na- 
tional Bank Sacramento has announced 
the organization investment banking 
company, known the California 
National Company, and $5,- 
000,000. the first investment banking 

The company headed Kiesel, 
manager. 

The company will issue 
ferred stock, paying per cent. California 
National Bank may subscribe 
for $1,000,000 this, the limit one 
subseriber being $25,000. The remaining 


HENRY BODMAN MADE GUARD- 
IAN CHAIRMAN.—At the monthly meet- 
ing the board directors the Guardian 
Trust Company Detroit, Henry Bod- 
man was elected chairman the board. 
Mr. Bodman has been intimately connected 
with the Guardian group since its 
and has represented counsel since that 
time. 


x 


Mr. Bodman director the Guardian 
Trust, the Guardian Detroit Bank and the 
Guardian Detroit Company, well 
director the Packard Motor Car Com- 
pany, the Detroit City Gas Company, the 
Pennsylvania, Ohio and Detroit Railroad 
and the First National Company. 


FIRST STATEMENT ENLARGED 
BANK UNITED first 
statement the enlarged Bank United 
States, New York, shows capital $8,333,- 
400, surplus $7,500,000, undivided profits 
$2,601,405, deposits $152,149,581 and 
total $176,557,471. The state- 
ment May 21, the first day busi- 
ness the new institution, which 
bination the United States and 
the Central Bank and Trust 
Company. 


CHASE ANNOUNCES PROMOTIONS.— 
The Chase National Bank New York has 
announced the election Sperry Kane, 
formerly vice-president the American Ex- 
change Irving Trust Company, and George 
Kinney, formerly trust officer, second 
vice-presidents; George and How- 
ard Walsh, formerly assistant trust of- 
ficers, personal trust officer and corpo- 
rate trust officer, respectively. 


NEW OFFICER FOR BANK 
AMERICA.—Jerre Dowling, formerly 
assistant the Chemical 
Bank New York, has been appointed 
assistant vice-president the Bank Am- 
National Association, New York. 

Mr. Dowling graduate West Point 
and for the last six years has traveled 
the South representative the Chemi- 
eal. his new position will asso- 
ciated with Elmore Higgins, vice-presi- 
dent Bank America, the handling 
its southern banking and commercial busi- 
ness. 

The Bank America National Associa- 
tion, which the amalgamation the 
Bank the Bowery and East 
River National Bank and the Commercial 
Exchange National Bank, began operations 
May with capital funds more than 
$60,000,000 and $400,000,000. 


DALE GRAHAM BECOMES OFFICER 
NATIONAL PARK BANK.—Dale Graham 
has resigned assistant vice-president 
the Mississippi Valley Trust Company, St. 
Louis, Mo., become assistant vice-president 
the National Park Bank, New York. Mr. 
Graham entered his new duties May 
has been connected with the Mis- 
sissippi Valley Trust Company for the last 
ten years, serving that institution the 
advertising manager from 1922 
until his election assistant vice-presi- 


this year. has been Member 
the Missouri bar, member the 
ulty St. Louis University, chairman 
the committee analysis the 
Bankers Association, president the 
Louis chapter the American Institute 
Banking, and addition has held varioys 
appointments with the American Banker 
cial Advertisers 


DETROIT BANKS AID FORD 
PLAN.—A finance company, patterned along 
lines the General Motors 
Corporation and known the 
Credit Corporation, being organized 
the Ford interests and their banking 
tions for the sale Ford 
expected that the company will begin 
operations Detroit this 
while details are being worked out the 
Guardian Trust Company Detroit, the 
Guardian Detroit Bank and the 
Detroit Company New York. 

Ernest Kanzler, executive vice-president 
the Guardian Detroit Bank, well 
president the Guardian Detroit Company, 
will head the new organization. 

The branch territories the new 
ration will the same the sales terri- 
tories the Ford organization and 
offices will opened these territories 
rapidly possible. 

The initial capital more than 
$100,000,000, which will expended 
operations increase. 

The directors will include Hockel- 
ganization; Robert Lord and 
Kanzler, president re- 
spectively the Guardian Detroit Bank; 
and Zimmerman, formerly vice-presi- 
dent Commercial Credit Company Balti- 
more and previously associated with the 
General Motors Acceptance Corporation. 


EQUITABLE TRUST COMPANY 
MOVES NEW PARIS 
meet demand for the bank’s 
services, the Equitable Trust Company 
New York has removed its Paris office 
new and larger quarters its own modern 
six-story bank building, located 41, Rue 
Cambon, the heart the city. The bank 
also has entrance 11, Boulevard 
Madeleine. 

its new building, the Equitable, which 
the oldest American branch bank the 
European continent, offers modern and 
plete banking, investment and general 
tomer service. 

one side the spacious ground floor 
banking room the new bank home 
located the officers’ the tellers 
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windows and the commercial and personal 
panking departments. the other side 
the main banking room are concentrated the 
transient tourist divisions 
ters travelers’ checks, personal 
checks drawn foreign and the 
purchase and sale foreign 
separate room, continuation the main 
room, are located number 
departments, such travel, woman’s, 
mail, public stenographers, eable, 
information, shopping service, the 
surrounding the main banking floor 
are the securities, new business, 
and loan departments, while 
the front the baleony are located the 
offices for the senior officers the bank 
and their secretaries, together with recep- 
tion rooms. 

the ground floor the building 
focated the office New York stock ex- 
change firm, separate from, yet adjacent to, 
the banking quarters. This house will re- 
quotations from the New York market 
intervals fifteen minutes and will give 
other stock quotations when arranged for. 
The international forwarding 
frm are also the building. This firm 
will give transportation service either 
meet the requirements the business man 
the traveler. Merchandise insurance and 
travelers’ insurance are added features that 
are available the bank’s clients. 

unusual feature the bank the 
new American vault the first 
its kind continental Europe. The 
which were built the York Safe 
Lock Company, York, Pa., and shipped 
from America, have the European, well 
the American system boxes, serving 
the requirements all nationalities resid- 
ing temporarily permanently Paris. 
The vault itself consists two floors, with 
observation space Through 
the front the vault and see underneath 
and all around the lower tier. The upper 
tier exposed through observation bal- 
The lower floor for the use 
private elevator running down 
from the main banking floor directly the 
The upper floor the vault will 
used for the company’s securities. Large 
rooms outside the vault, yet within the 
large room which the vault 
have been provided for the use 
store valuable records, ete. are 
also modern coupon rooms similar those 
have been installed the new vaults 
the Equitable Trust Company its main 
New York. 

large vault room, with regula- 
tion safe door entrance, has been provided, 
independent the safety deposit vaults, 
for the storing trunks and large articles 


superlative new, 
moderately priced 
TODD 
serve every modern 
business. 


Price: $87.50 plus transportation 
(higher in Canada). Other Protecto- 
graph models from $22.50 $425. 
Liberal time payments. Used ma- 
chines accepted in partial exchange. 


speedy and revelation conven- 
ience! Simple, perfect performance, and 
amazingly easy operate! Adaptable 
practically every kind business 
sonal document! Designed and built Todd 
standards—finest materials, superior crafts- 
manship and exclusive features developed 
Todd twenty-nine years’ experience. 

There never has been another check pro- 
tector entirely suitable general busi- 
ness needs. Business offices, banks, indus- 
tries, retail merchants, public utilities and 
other check users will find this new Todd 
machine instrument far superior the 
ordinary moderate-priced check writer. 
saves more time with its extraordinary speed 
and easy visibility. better built, makes 
better imprint, can used with more 
variety forms. sold price that 
makes the greatest value ever offered 
check-writer moderate cost. 

The only way judge this remarkable 
new Protectograph see operate. Have 
Todd representative demonstrate your 
office. write direct for further in- 
formation. The Todd Company, Protecto- 
graph Division, (Est. 1899.) 1155 University 
Ave., Rochester, Sole makers the 
Protectograph, Super-Safety Checks and 
Todd Greenbac Checks. 


TODD SYSTEM 
CHECK PROTECTION 
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Quick Figure Bond Yields 


How quickly can your bond department answer inquiries rela- 
tive bond yields? How long does take, using the ordinary 
“basis book,” figure yield accurately? The new book 


unlike anything heretofore pub- well-known financial institution 
lished. not basis book, but compiled this book and now 
yield book. gives the information used The National City 
required instantly. Kuhn, Loeb Co.; 


Co.; and many others. 
Given the price, rate, and maturity, 


this new book tells once the This clearly printed, handsomely 
yields bonds, bound, gold-stamped book offered 
and stocks. All the figures are ac- two sizes: Desk Size, 
curate five ten-thousandths of. inches; Vest Pocket Size, 
one per cent. inches. Each size has 280 pages. 


The Banking Law Journal 
Murray Street New York, 
Send for Examination Copy 


The Banking Law Journal 
Murray Street, New York, 


Without obligation us, you may send copy “Yields Bonds and Stocks,” for five 
days’ Free Examination. want the (Check 


Vest Pocket Size, Desk Size, 


Within that time will either return the book, remit the purchase price. 
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Complete Banking Service 


The Midland Bank offers exceptional facilities for the transaction 
banking business every description. Together with its 
affiliations operates over 2400 branches Great Britain 
and Northern Ireland, and has agents and correspondents 
all parts the world. The Bank has offices the Atlantic 
Liners Berengaria and Mauretania, and foreign 
branch office 196 Piccadilly, London, specially equipped for 
the use and convenience visitors London. 


AMERICAN POULTRY, LONDON, E.C.2 


MIDLAND BANK 


LIMITED 
HEAD OFFICE: THREADNEEDLE STREET, LONDON, E.C.2 


this vault, through 
may transported without entering the 
main banking hall. 

Commenting upon the afforded 
the Equitable Trust Company New 
York its new building, Larkin, vice- 
president charge the Paris office, said: 

“Paris the most important European 
city for visiting Americans, and used 
large numbers them point. 
Many visit here several times each Eu- 
ropean trip, have their mailing address here, 
and have their itineraries made here. In- 
cidentally, know other place away 
from home where much attention should 
given the needs our people 
—this particularly because the difference 
language and customs. This why our 
new building has the last word pub- 
lie services, well every conceivable kind 
banking facility.” 


BANKERS TRUST COMPANY STOCK- 
HOLDERS APPROVE CAPITAL 
CREASE—At special meeting held today 
stockholders Bankers Trust Company 
New York approved the recent proposal 
the board directors that the 
stock the bank increased from $20,- 
000,000 $25,000,000. 

The inerease will the 
sale 50,000 additional shares stock 
$750 share. The total amount realized 


from the sale will $37,500,000. 
the new money has been paid eapital will 
$25,000,000; surplus will $50,000,000 
undivided profits should over $25,- 
000,000, making total over $100,000,- 


After 


will give Bankers Trust Co. the 
largest capital structure any trust com- 
pany the United States. 

Stockholders record the close 
today will entitled subscribe 
for one share new stock for every four 
shares registered their names. Rights 
will expire the close business July 
1928. The present annual rate 


THE EQUITABLE TRUST COMPANY 
NEW YORK has been appointed reg- 
istrar for the common stock Deforest 
Radio Company. The Equitable has also 
appointed transfer agent for preferred 
stock and agent for voting trust certificates 
for common stock the Consolidated Auto- 
matie Merchandising Corporation. 


NEW OFFICER FOR AMERICAN 
TRUST.—John Pennstrom been 
elected assistant secretary the trust de- 
partment the American Trust Company, 
New York. has been connected with 
the for nine years and was for- 
merly with its affiliated institution, the New 
York Title and Mortgage Company. 
graduate Columbia University and 
the Institute Banking. 


REPRESENTATIVE ATTORNEYS 


facilitate the operations Bankers, Investors, Capitalists and other 
The BANKING LAW JOURNAL who may obliged seek legal 
matters pertaining banking transactions, require other legal Services, 
pend the following list Attorneys, who will found prompt and reliable the 
discharge any business entrusted them. 


NEW YORK 


DISTRICT COLUMBIA 

Washington New York City 

WILLIAM SYMONS LOUIS DOYLE 
ATTORNEY-AT-LAW ATTORNEY-AT-LAW 


700 Tenth Street 111 Broadway 
Attorney for National Park Bank, New York City 


Appears before the Courts, Government Depart- 
ments and Commissions. Special attention to 
Patent, Trade-Mark, Copyright and Corporation PENNSYLVANIA 


Causes. Philadelphia 


RUBY VALE 
ATTORNEY-AT-LAW 


IDAHO 
1542-3-4 Land Title Bldg. 
Attorney for Northwestern National B 
RICHARD JOHNSON Fox Chase Bank. Refer any 
ATTORNEY-AT-LAW Judge of Pennsylvania. 
Telephone Cable Address 


112 North Sixth Street Spruce 4961, 4962 Ruvale 


Attorney for Boise City National Bank, Boise, 
SOUTH DAKOTA 
Pierre 
JOHNSON JOHNSON 
Louisville 
Att for Dakota, State Bank and 


ATTORNEYS-AT-LAW Fort Pierre, 
616-21 Inter-Southern Building Attorneys for Fort Pierre National 
Midland, 
Attorneys for Midland State Bank, 


(Ernest Woodward, B. D. Warfield, R. P. Hobson 
and John Marshall, Jr.) District Attorneys Louis- 
ville and Nashville Railroad Co. Local Attorneys 
Louisville, Henderson and St. Louis Ry. Co. Gen- 


Sioux Falls 


eral Counsel Inter-Southern Life Insurance Co. BAILEY VOORHEES 
General Counsel Bankers Trust Co., and Bankers ATTORNEYS-AT-LAW 
Mortgage Co. Attorneys in Kentucky for Royal (C. O. Bailey, J. H. Voorhees, T. M. Bailey, Ray 
Indemnity Co. Woods, Jr., Roswell Bottum) 


Bailey-Glidden Building. Attorneys for R, G, Du 
°5 & Co., Western Union Telegraph Co., Iilinols 
Central Railroad Co., Chicago, Milwaukee & & 
MICHIGAN Paul Railway Co., American Railway Express 
American Surety Co., United States Fidelity & 

Guaranty (>., Maryland Casualty Ce, 


Battle Creek Accident & Indemnity Co. 
ATTORNEY-AT-LAW 
390 Post Bulding Seattle 


JAMES CREHAN 
ATTORNEY AND 
310-311 Walker Bldg. 


Law Collections, Probate Matters and Real Estate 
Law. References, any bank in Battle Creek. 


Corporation Probate 
Law Collecti Bank 
MISSOURI 
WEST VIRGINIA 
BERNARD GREENSFELDER Williamson 
ATTORNEY-AT-LAW GOODYKOONTZ, SCHERR SLAVEN 
Central 2181 Suite 1212 ATTORNEYS-AT-LAW 
Olive 2874 Central Nat. Bk. Bldz. Corporation, Real Estate and Commercial La¥. 
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When You Think 
PORTO RICO 


Just NATURALLY Think 


AMERICAN COLONIAL 
BANK 


Head Office—SAN JUAN 


Branches 
Arecibo Mayaguez Caguas Ponce Santurce Bayamon 


Specialize Collections 


BRANCHES 


Argentina Brazil Chile 
and throughout the Americas, 
France, Spain and England 
The Anglo-South American Bank, through its years 
export and banking experience, has acquired 
intimate knowledge the needs and habits the 

natives the countries which has branches. 


Trade information furnished 


ANGLO-SOUTH AMERICAN BANK, Ltd. 
Represented 


THE ANGLO-SOUTH AMERICAN 
TRUST COMPANY 
Broadway, New York 


G wh 
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PARAPHRASED PROVERBS 


That Service Ordered Best that 
Restricted Least 


You accept without question all the items your der ositors give you for 
collection. what extent you permit yourselves hampered 
arbitrary restrictions converting these collections into cash? 


Our correspondents are not limited sending their business 
either place payable bank upon which drawn. 


Our Transit and Collection Departments are continuous 
hour-daily operation. 


All items received par. charge for telegraphic transfers. 


THE 


PHILADELPHIA NATIONAL BANK 


PHILADELPHIA, PA. 
Capital, Surplus and Profits, $53,400,000 


The Hanover National Bank 
the City New York 


Corner and Streets 


ESTABLISHED 1851 


Capital, $5,000,000 Surplus and Profits, $26,000,000 


WILLIAM WOODWARD, President 
E. HAYWARD FERRY, Vice-President 


HENRY P. TURNBULL, Vice-President WILLIAM H. SUYDAM, Vice-President 
SAMUEL WOOLVERTON, Vice-President JOSEPH S. LOVERING, Vice-President 
JOSEPH BYKNE, Vice-President JAMES P. GARDNER, Vice-President 
WILLIAM E. CABLE, JR., Vice-President and GORDON H. BALCH, Vice-President 
Comptroller FRANK HAMMOND, Vice-President 


J. NIEMANN, Asst. Vice-President CHAS. E. WHYARD, Asst. Vice-President 
GEORGE E. LEWIS, Asst. Vice-President THOS. C. MEEKS, Asst. Vice-President 
WM. J. LOGAN, Asst. Vice-President ALFRED E. PETERSON, Asst. Vice-President 


FREDERICK A. THOMAS, Cashier ELTON E. OGG, Manager Trust Dept. 


WALTER B. NELSON, Asst. Cashier FRANK WOOLLEY, Asst. Cashier 

CHAS. B. CAMPBELL, Asst. Cashier HERBERT RENVILLE, Asst. Cashier 
WM. B. SMITH, Asst. Cashier ARCHIBALD G. KING, Asst. Cashier 
WM. H. ALLEN, Asst. Cashier FREDERICK D. IVES, Asst. Cashier 


